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DRAFT M NUTES
C viL RULES ADvI SOrRY CowM TTEE
MARCH 22- 23, 2012

The Civil Rules Advisory Conmttee net at the University of
M chi gan Law School in Ann Arbor, M chigan, on March 22-23, 2012.
Judge David G Canpbell, Commttee Chair, attended by tel ephone.
The Committee nenbers who attended are John Barkett, Esq.;
El i zabet h Cabraser, Esq.; Judge Steven M Colloton; Hon. Stuart F.
Del ery; Judge Paul S. D anond; Judge Paul W Gimm Peter D
Kei sl er, Esq.; Dean Robert H. Klonoff; Judge John G Koeltl; Judge
M chael W Mosman; Judge Solonmon Qdiver, Jr.; Judge CGene E K
Pratter; Justice Randall T. Shepard; and Anton R Val ukas, Esq.
Prof essor Edward H. Cooper was present as Reporter, and Professor
Ri chard L. Marcus was present as Associ ate Reporter. Judge Mark R
Kravitz (by tel ephone), Chair, Judge Di ane P. Wod, and Professor
Dani el R Coquillette, Reporter, represented the Standing
Commttee. Judge Arthur |I. Harris attended as liaison fromthe
Bankruptcy Rules Committee. Laura A. Briggs, Esq., the court-clerk
representative, attended by tel ephone. Peter G MCabe, Jonat han
C. Rose, Benjam n J. Robinson, Julie Wlson, Julie Yap, and Andrea
Kuper man, Chief Counsel to the Rules Comm ttees, represented the
Adm nistrative Ofice. Enery Lee represented the Federal Judicial
Center. Ted Hirt, Esq., and Allison Stanton, Esq., Departnent of
Justice, were present. Cbservers included Alfred W Cortese, Jr.,
Esqg.; Ellen Messing, Esq. (National Enploynment Lawyers Associ ation
iaison); Kenneth Lazarus, Esq.; John Vail, Esqg. (Anerican
Associ ation for Justice); Thomas Y. Al man, Esq.; Ariana J. Tadler,
Esq.; WIlliam P. Butterfield, Esq.; John K Rabiej, Esq.; Jerry
Scanlon (EECC liaison); Henry J. Kelston, Esq.; and others.

The nmeeting also was attended by several of the contributors
to a forthcom ng set of articles cel ebrating Professor Cooper’s 20
years of service as Reporter for the Conmttee. They i ncl uded
Judge Lee H Rosenthal (former chair of the Cvil Rules and
Standing Cormittees); G egory Joseph, Esqg.; and Professors Stephen
B. Burbank; Paul D. Carrington; Daniel R Coquillette; Steven S
Gensler; Geoffrey C. Hazard, Jr.; Mary Kay Kane; Richard L. Marcus;
Linda S. Mullenix; Thomas D. Rowe, Jr.; and Catherine T. Struve.

Judge Gimm opened the neeting by reporting that Judge
Campbel | was attendi ng the neeting by tel ephone because his wife's
recent and successful back surgery required that he remai n at hone.

Judge Gimmread the March 12 letter to Chief Justice Roberts
in which Judge Kravitz stated that for reasons of health he woul d
take |leave of the Standing Commttee on Cctober 1, 2012. Judge
G imm spoke for all in recognizing the letter as "classic Mrk
Kravitz, the man we all admre and | ove."

Dean Evan Cam nker wel coned the Comm ttee to Ann Arbor, giving
it credit for the glorious early sumer weather. He noted that for
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many years now, the Law School curriculum has evol ved continually
toward an ever-increasing array of classroom sinulation

practicum and clinical offerings designed to prepare students for
the practice of |[|aw At the sane tinme, all the traditional

national and international courses continue to thrive, and
interdisciplinary offerings continue to grow both in the classroom
and in the clinics. The rich conbination of theory and practical

know edge that informs the Commttee’'s work runs parallel to this
educati onal m ssion.

Judge Ginmm introduced two new Conmittee nenbers. Stuart
Delery is the Acting Assistant Attorney General for the Guvil
Division. General Delery cane fromprivate practice at Wl nmer Hal e
to the Departnment of Justice in 2009, noving through several
positions before taking his present position. He graduated from
the University of Virginia and Yale Law School, then clerked for
Judge Tjoflat and Justices Wite and O Connor.

John Barkett has attended several Commttee neetings as
liaison fromthe ABA Litigation Section, and participated in the
Duke Conference. He practices as a litigator in the Shook Hardy
office in Mam . He devotes increasing amounts of tinme to serving
as nediator, conciliator, and special master. He also teaches a
| aw school course in electronic discovery.

Judge Gimm also noted that Judge Canpbell reported the
Conmittee’s work to the Standing Commttee in January. The January
nmeeting included a panel discussion of class actions under Civi
Rule 23, aimng to identify the nost inportant problens that have
energed in practice and to advance consideration of the need to
begi n studyi ng possi bl e anmendnents. It was recognized that any
Rule 23 project will require several years of hard and dedicated
work if it is |launched.

Judge Kravitz attended the Judicial Conference earlier this
nont h. No itens involving the Rules Conmttees were presented.
There was a neeting of the mass torts group in conjunction with the
Conf er ence.

Novenber 2011 M nutes

The draft m nutes of the Novenber 2011 Conmittee neeting were
approved w thout dissent, subject to correction of typographical
and simlar errors.

Legi sl ative Activity

June version
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Benj am n Robi nson reported on | egislative activity. Sincethe
Novenber neeting two nore bills have appeared that bear attention
because of possible inplications for the Cvil Rules. They are the
Federal Consent Decree Fairness Act and the Sunshine in Regul atory
Decrees Act. They may raise questions whether Cvil Rule 60 is
adequate to the occasional need to revise long-terminstitutional
reform decrees, particularly when interest groups may align with
agencies to secure results that they cannot obtain from a
| egislative body. There is a provision requiring an expeditious
ruling on a notion to termnate a consent decree, and setting
specific tinmes for scheduling orders. The Judicial Conference has
taken no position on these bills. The Federal -State Jurisdiction
Conmittee is nmonitoring themclosely.

House Bill 3487 is simlar to the Lawsuit Abuse Reduction Act.
It would anend G vil Rule 11 in several respects. It would require
an award of reasonabl e expenses and attorney fees to the party who
prevails on a Rule 11 notion; abolish the 21-day safe harbor
require state courts to apply Rule 11 in actions that affect
commerce; and require special sanctions when an attorney
accunul ates three Rule 11 viol ati ons.

The Appeal Time Carification Act has been signed. It grew
out of the need to conform 28 U.S.C. § 2107 with anmendnents to
Appel late Rule 4. It was signed one day before the effective date

of the Rule 4 anendnents, naintaining consistency between rule and
statute.

The Federal Courts Jurisdiction and Venue Clarification Act
al so has been enact ed. It does not appear to affect any of the
Rul es.

Rul e 45

Proposed anendnents to Rule 45 were published for comment in
August 2011. The project began as an effort to sinplify and
clarify a rule that was difficult to navigate, particularly for
t hose who used it infrequently. A nunber of significant changes
al so were made. The Committees invited comrent on four specific
topics. Is the effort to sinplify successful? Should the proposal
to enphasi ze notice requirenments be expanded to require notice of
events after the subpoena is served? Wat should be the standard
that [imts the newy added authority to transfer a notion rel ated
to a subpoena fromthe court where conpliance is required to the
court that issued the subpoena? Is it wise to apply to a party or
its officer the same geographic limts on the reach of subpoenas to
testify at trial as apply to nonparties?

June version
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Three hearings were schedul ed. Each was cancel | ed for want of
i nterest. No one sought to testify at either of the first two.
The two witnesses who planned to testify at the final hearing
agreed to submt their coments in witing. In all, 25 witten
comments were recei ved. The D scovery Subcomm ttee hel d conference
calls to discuss the issues raised by the coments. The
Subcomm tt ee reconmends nodest changes i n the published proposal on
t he basis of the cooments. Professor Kinble, the Style Consultant,
suggest ed several style changes. The Subcomm ttee adopted sone of
them and Professor Kinble accepted the Subcomm ttee’s reasons for
not adopting the others.

The remaining task is to agree on the precise version of Rule
45 that should be transmtted to the Standing Conmttee for its
recomendati on for adoption.

RULE 45: SI MPLI FI CATI ON

The sinplification of Rule 45 begins by providing that all
Rul e 45 subpoenas i ssue fromthe court where the action i s pending.
The present rules that limt the place where the person served with
t he subpoena is required to conply are divorced fromthe place of
service, and carried forward wi t hout ot her substantial change. The
pl ace to enforce the subpoena, or to seek relief fromit, is the
court where conpliance is required.

The conmment s general |y supported the sinplification aspects of
the Rule 45 proposal. |t does not require further discussion.

RULE 45: Norl ce

As published, Rule 45 transfers to a new subdivision (a)(4)
the requirenent that notice be given to all parties before a
subpoena is served on a nonparty. Many |awers conplain that the
notice requirenent is often ignored. The hope is that the transfer
will giveit a nore prom nent place and engender better conpliance.
In addition, it is nmade clear that a copy of the subpoena nust be
served with the notice. Finally, the provision in present Rule
45(b) (1) is changed by deleting "before trial," so that notice nust
be given before serving a subpoena to produce at trial as well as
before serving a subpoena to produce in pretrial discovery.

Several questions have been raised as to notice. Sone
comment s urged that notice should be served on the parties at a set
i nterval —perhaps 15 or 20 days —before the subpoena i s served on
the witness. Wthout this advance period, service on the parties
could be made by neans —nost likely mail —that actually reach
themafter the subpoena is actually served on the w tness, perhaps

June version
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| eadi ng to production before the other parties have any opportunity
to object or seek protection. O her comrents urged that there
should not be any advance notice to other parties, for fear of
collusion that enables the nonparty witness to avoid service or
ot herwi se thwart production. The Subconm ttee does not reconmend
any change. The Conmmttee accepted the Subconmittee position.

Post - j udgnent Enf orcenent Proceedi ngs. A separate question has
been rai sed by the Departnment of Justice. Their concernis that in
post -j udgnent enforcenent proceedings notice to a party before a
subpoena is served will enable the party to conceal assets. These
problens arise in many enforcenment settings, particularly in
attenpting to enforce restitution in favor of a crinme victim
Al though the debtor typically has notice of enforcenent
proceedings, there is no notice of the subpoena before it 1is
served. Renenber that present Rule 45(b)(1) applies only to a

subpoena to produce before trial. Generally the subpoena is
directed to a financial institution. "Wen we find a bank account,
we freeze it." |If the debtor gets advance notice of the subpoena,

"we have trouble."

The Departnment initially proposed anending the rule by
l[imting advance notice to subpoenas comrandi ng producti on "before

judgment.” But if the Rule 54(a) definition of "judgnent" could
create anbiguities inthis formul ati on, then sonme other fornul ation
m ght be found. The desire to have advance notice of tria

subpoenas, for exanple, mght be acconmpdated by referring to
subpoenas conmmandi ng production "before [trial] or at trial."

It was asked why notice that a subpoena wll be served
aggravates the risk of conceal nent. Serving the subpoena does not
of itself freeze the assets; the person served can notify the
j udgnment debtor before execution. And there are statutory devices
enabling the Departnent to freeze assets it knows of before
[ aunchi ng di scovery for other assets. The Departnment explai ned
that it serves subpoenas, often on financial institutions, to
di scover assets, and then acts to freeze the assets once they are

f ound. | f notice of the subpoena must be given to the judgnent
debtor, the debtor may wel|l nove or conceal the assets before they
can be frozen. It was suggested that the Departnent could apply

for an ex parte order suspending a Rule 45 notice requirenent on
show ng reason to fear conceal nent. The Departnent, however, views
the need to apply for an ex parte order as a burdensone extra step.

It was suggested that perhaps the Committee Note coul d deal
with this by observing that the notice requirenent is not intended

to apply in post-judgnent enforcenent proceedi ngs. But that m ght
wel |l cross over thelineinto the forbidden territory of rul emaki ng
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by Not e. This concern was underscored. The Commttee has not
focused on the departure frompresent judgnment enforcenent practice
that would result fromstriking "before judgnent” fromthe present
rul e. Providing for advance notice of trial subpoenas seened a
good idea, but it may not be so inportant as to disrupt the
opportunity to di scover assets before they can be conceal ed. This
problemis inportant to all judgnent creditors, not the governnent
al one.

It was observed that advance notice of a trial subpoena m ght
be preserved wthout |eopardizing post-judgnent enforcenent
pr oceedi ngs. One possibility would be to require notice of a
subpoena to produce before trial or at trial. That rule text would
support a Comm ttee Note observation that the rule does not apply
t o post-judgnment proceedings to discover assets. "It is common for
a Note to say what a rule does not do."

It was agreed, with no contrary vote, that the Subcomm ttee
woul d draft rule text to ensure that notice need not be given of
di scovery in aid of execution. The |anguage will be reviewed by e-
mai | comunication with the full Conmttee. [On the Subcomrttee’ s
recomendation, the Conmttee later decided to restore "before
trial.” This avoids any risk of thwarting discovery in aid of
execution. And there seens to be little need to address tria
subpoenas in Rul e 45(a)(4), since notice ordinarily is acconplished
by other preterial procedures.]

Later Notices: Mdify Subpoena, Docunents Produced. Throughout the
process of developing Rule 45 anmendnments, suggestions have been
made t hat notice should be required of events after the subpoenais
served. The party who served the subpoena often negotiates
nodi fications wth the person served. Notice of the nodifications
to other parties would enable themto serve their own subpoenas for
information negotiated away by the party who first served a
subpoena. As materials are produced in response to the subpoena,
other parties are likely to want to inspect them But the task of
asking for access can be burdensonme, particularly when "rolling
producti on” involves production in installnments over an
indeterm nate period of tinme. And sone | awers refuse requests for
access, taking the position that nothing in Rule 45 directs that
other parties be given access to subpoenaed materials. The
Subconmi ttee di scussed these probl ens repeatedly and at length. It
concluded that requiring notice of nodifications or production
woul d create unnecessary problens. There is an all-too-real danger
of "gotcha" notions seeking to exclude evidence for failure to
conply with a notice obligation. "Less conpliance with nore rules
breeds satellite litigation.” The notice changes were pronpted by
t he conpl aints that many | awers do not conply even with the sinple
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notice requirenment in present Rule 45(b)(1). Notice of production,
further, could becone a substanti al burden when rolling production
requires multiple notices, increasing the risk of inadvertent
notice failures and notions for sanctions. Even limting the
requirenent to notice of the first production, alerting other
parties to the need to begin nonitoring for subsequent production,
could be a problem The result of these deliberations was a
statement in the Commttee Note that parties desiring access to
subpoena materials need to followup with the party who served the
subpoena, and that the party serving it should make reasonable
provi sion for pronpt access.

Di scussion of the nmultiple notices issue began by noting that

notice of receipt of docunents is useful. To be sure, there is a
danger of "gotcha" disputes, and good | awers work out access to
produced materials now. "But it is inescapably clear that many

| awyers do not let their adversaries know' when production occurs.
It is sinple to add "and al so give notice of receipt” to the rule.
"We should expect this in practice, but it is not happening.”

The response was that these i ssues have been di scussed sever al
times, both in the Subcommttee and in the Commttee. The
Subcomm ttee concl uded that other parties have an obligation, once
t hey know of the subpoena, to ask for access to materials produced
in conpliance. |If cooperation is denied, the court can order that
access be al | owed.

An observer commented that sone states require notice of
production. Omtting a notice requirenent is a mstake. At the
| east, the Conmttee Note should state there is an obligation to
give notice. Oherwise, as now, we have trial by anbush. Key
docunents appear for the first tinme in the pretrial order.

But it was rejoined that "l awers should pay attention.”™ On
t he ot her hand, | awyers are concerned about the | ack of notice when
docunents are produced. Still, "this is conplicated.” Production

often occurs on a rolling basis: do you have to give multiple
notices, generating nmultiple opportunities for collateral disputes?
Wuld it help to say in the Conmttee Note that other parties can
ask for access, and seek a court order if access is not given? O
is this question so inportant that a Commttee Note is not
protection enough, particularly given the limt that a Note cannot
make a rul e?

It was agreed that the Subconm ttee should prepare |anguage
for the Conmttee Note, again in the vein of stating what the rule

text does not do. The rule does not cut off the court’s power to
order that a party provide access to subpoenaed materials. The
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Note m ght also quote fromthe Note to the 2000 amendnents: "In
general, it is hoped that reasonable |awers can cooperate to
manage di scovery without the need for judicial intervention." The

Subcomm ttee draft will be included in the Rule 45 e-nail review by
the Conmttee.

RULE 45: PARTY AND PARTY OFFI CERS AS TRI AL W TNESSES

Present Rule 45 governs the place of conpliance with a
subpoena by two subdivisions. Rule 45(b) defines the places where
a subpoena can be served. Rule 45(c) defines limts on the places
where conpliance can be required. Rule 45(c)(3)(A)(ii) directs
that a court nust quash or nodify a subpoena that "requires a
person who is neither a party nor a party’'s officer to travel nore
than 100 mles" from designated places, or to incur substantia
expense to travel nore than 100 mles to attend trial. The Vioxx
decision described in the Conmttee Note found a negative
inplication in this provision allowing a court to require a party
or a party’'s officer to attend as a trial wtness no matter where
served. The Conmttee agrees that this is an incorrect readi ng of
the present rule. The proposed anendnents published Rule 45 text
that sinply overrules the Vioxx interpretation. Recognizing that
there i s substantial support for sonething |ike the Vioxx result as
a matter of policy, however, the publication package included an
alternative that was expressly identified as not recommended. The
alternative would not restore the Vioxx ruling. It would not
authorize a party to subpoena another party or its officer to
attend trial. Instead, it would authorize the court to order a
party to appear, or to produce its officer to appear, as a trial
W t ness. The order could issue only for good cause and after
considering the alternatives of audi ovi sual deposition or testinony
by cont enporaneous transm ssion under Rule 43(a). The court could
order reasonable conpensation for expenses incurred to attend
trial. And sanctions could be inposed only on the party, not on
its officer.

Sonme of the public coments supported adoption of the "Vioxx
alternative.” One Subcommittee nenber spoke in favor. There are
categories of cases that present choices in designating the place
of trial. Miltidistrict litigation and CAFA class actions are the
prime exanples. The defendants have an opportunity to argue for
trial in a place that is not "hone town," and that is beyond the
limts on subpoenas for nonparty w tnesses. Choice of the | ocation
for a "bellwether" trial can be simlarly affected. Sone of the
comments, including those from enploynent |awers, support the
alternative. The "good cause" standard in the alternative does not
call for exceptional circunstances, but it is likely that courts
will seldomuse it to order a party or its officer to attend trial
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froma distant place. Oten the parties will agree, or the court
wi |l decide, that sonme other formof testinony is a satisfactory
substitute for live testinony at trial. But the option for live
testinmony is inportant to fair nanagenent of conplex cases.
Concerns about m suse or overuse are not warranted.

Anot her reaction was that all Commttee nenbers agree that
Vi oxx m sreads the present rule. Many participants in the 2010
m ni conf erence that preceded formul ati on of the published proposal
agr eed. The concerns expressed by those who support the
alternative are understandable. But there were not many comrents
on the published proposal and alternative, and these coments were
split. Anong others, the Anerican College of Trial Lawyers and the
Lawyers for Cvil Justice oppose the alternative. Before Vi oxx was
deci ded, decades of litigation were conducted w thout the option of
conpelling a party or its officer to travel beyond the Rule 45

l[imts for nonparties to testify at trial. No one thought trials
conducted in this regine were unfair. "Vi oxx changed the
| andscape. " And experience showed that it could be used for
strategic purposes, threatening to drag to trial high-Ievel
officers who in fact are not inportant w tnesses. And vi deo
depositions, or testinony by contenporaneous transm ssion from a
di stant place, are usually as good as live testinony at trial. A

party will want to produce at trial any w tness whose testinony is
truly inmportant. "W should go back to the history."

Judge Kravitz noted that he had urged the Judicial Panel on
Mul tidistrict Litigation to adopt a rule that would enable a
mul tidistrict court to order an executive to travel to attend
trial. He has done it hinself twice. "Mbst of the travel cases are
multidistrict litigation cases.” Adoption of such a rule by the
panel would go a long way toward neeting any need for simlar and
nore general provision in Rule 45,

Further support was offered for the alternative. It is true
that historically litigation proceeded w thout any distinctive
power to conpel trial testinony by a party or its officer. Parties
deci ded whether to produce w tnesses on calculations of self-
advantage. But Vioxx is not so nmuch a departure from history as
recognition of the newrealities of centralization of federal court
litigation. Judges shoul d have the di scretionary power proposed by
the alternative. It is not clear that the Panel has authority to
adopt a rule without support in a Federal Rule of G vil Procedure.
The alternative provides anple protection in focusing attention on
the need to consider audiovisual depositions or contenporary
transm ssion as satisfactory substitutes for live trial testinony.
Added protection is provided in the authority to award expenses
incurred to attend trial.
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The Conmittee voted to recomrend the published rule for
adoption, without the alternative proposal, wth tw dissents.

RULE 45: TRANSFER OF MoTlI ONS AND ORDERS

The separation of the place where conpliance is required from
the court where the action is pending is not new. But it focuses
attention on a set of problens that arise in present practice
Motions directed to the subpoena may raise issues closely tied to
the merits of the pending action, or significantly affecting
managenent of the action by the court where it is pending. O a
single action may give rise to discovery subpoenas calling for
conpliance in several different courts. It may be that the sane
conpl i ance questions arise in nore than one court. The published
proposal provides for transfer of subpoena-rel ated notions fromthe
court where conpliance is required to the court where the actionis
pendi ng. The standard requires "exceptional circunstances" or the
consent of the parties and the person subject to the subpoena. One
important issue is the standard for transfer.

A sinmple illustration is provided by an action pending in the
Eastern District of Mchigan and a discovery subpoena issued by
that court to a nonparty witness in the Southern District of New
York. A notion directed to the subpoena is made in the Southern
District of New York. In light of suggestions in several of the
public coments, the Subcommttee decided to recomrend that the
consent of the parties should not be required to support transfer.
Consent of the nonparty served with the subpoena enabl es —but does
not require — the court to transfer a notion to the Eastern
District of Mchigan. It seens appropriate to subject the parties
to the jurisdiction of the court in Mchigan if the nonparty
consents.

Absent the nonparty’s consent, the exceptional circunstances
criterion generated nuch disagreenment in the comments. Severa
al ternati ves were suggested: "good cause"; the versionin the draft
prepared for the April 2011 neeting, "considering the conveni ence
of the person subject to the subpoena, the interests of the
parties, and the interests of effective case managenent”; or "finds
that the interests favoring transfer outweigh the interests of the
person subject to the subpoena [or any party opposing transfer]."
Support for the "exceptional circunstances” criterion focused
primarily on protecting a nonparty against the burdens of
contesting discovery issues in the often distant court where the
action is pending. Support for a nore perm ssive standard began
with suggestions that the illustrations of "excepti onal
circunstances” in the Commttee Note are not exceptional at all
The Magi strate Judges Association urged that transfer should be
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nore freely avail abl e, and anot her comment suggested that transfer
should be virtually routine when the dispute focuses not on the
ci rcunst ances of the nonparty subject to the subpoena but on the
nmerits of the action or the relative inportance of the information
inrelation to other discovery in the action and the nerits. The
Subcomm ttee divided on the standard, but did not recommend a
change.

Di scussion began with support for the exceptional

ci rcunst ances test. Practical experience suggests focus on the
nonparty as the person we shoul d be concerned about. "The nonparty
‘“has no skin in the gane.’" In determ ning whether exceptiona

circunstances warrant transfer, the court can take account of any
showi ng that the nonparty in fact has a close relationship with a
party, and even may be acting in order to i ncrease burdens on ot her
parties. The parties would like tolitigate where it is convenient
for them The judge in the court where conpliance is required al so
has an interest in transfer, to avoid the inconveni ence of being
involved with disputes arising from an action in another court.
"Courts often have an interest that favors transfer."” Al though
some coments favored a nore | enient standard, there were not many
of them Remenber there was so little interest in the entire
proposal that the hearings were cancelled. The Anerican Medi cal
Associ ation, representing doctors who are often subjected to
nonparty di scovery, strongly favors the exceptional circunstances
test. So do other groups. "Lawyers can take care of thensel ves."
Any | esser standard nakes it too easy to transfer. "M experience
is that this issue can be resolved by focusing on the interests of
the nonparty. |If there is a need for a ruling by the court where
the action is pending, transfer will happen.™

This position was tested by drawing fromillustrations in the
Commttee Note. |Is it an exceptional circunstance that the court
where the action is pending has resol ved a substantive di spute, and
a party is asking for a different resolution of the dispute by the
court where conpliance is required? O if subpoenas are served
that require conpliance by nonparties in fifteen different states,
all presenting the same issues of conpliance? The response was
that nmultiple subpoenas are not an exceptional circunstance. And
if there has been a substantive ruling by the court where the
action is pending, that ruling will be taken into account by the
court where conpliance is required.

It was noted that the American Bar Association Litigation
Section proposed the exceptional circunstances test, and conti nues
to support it. The Departnent of Justice also supports it.
Parties often seek discovery from nonparty governnment w tnesses.
It is better to litigate the disputes where the w tnesses are.
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In response to a question whether any Conmittee nenber favors
rel axi ng the exceptional circunstances test, it was observed that
it is "incoherent” to offer exanples in the Conmttee Note of
circunstances that many observers describe as not exceptional
i ndeed nearly routine. Rel i ance on "exceptional" as a standard
seens to raise an enpirical question: how comobn are the
"circunmstances"” offered to support transfer? And the enpirica
response seens to be that these illustrations are not exceptional.
On the other hand, it was suggested that "in the full federa
casel oad, " not many cases will present the problens. This viewwas
repeated froma slightly different perspective. In the overal
federal casel oad, not many cases invol ve di scovery fromnonparties
away fromthe court where the action is pending. Distant nonparty
di scovery is itself exceptional. G rcunstances that warrant
transfer will thenselves be exceptional even within this category
of exceptional cases.

An observer suggested that the Subcommittee report seenmed to
favor relaxing the exceptional circunstances test, and asked what
happened? It was responded that the Subcommttee had not really
deci ded to support one viewor the other. The seemi ng unanimty of
t he discussion with the Comm ttee was not antici pated.

The focus on the Comm ttee Note exanples |led to asking howto
integrate the task of articulating a transfer standard in rul e text
with the task of offering helpful illustrations in the Commttee
Note. |If thereis to be a transfer text, "transfer should at | east
be possible. Judges who encounter these problens find it difficult
to deal with a piece of a broader picture.”

It was suggested that the Conm ttee Note nust be changed. The
par agraph that begins by stating that it is difficult to define
exceptional circunmstances should be revised, first, by noving the
final sentence to beconme the first sentence: "The rul e contenpl at es

that transfers will be truly rare events.” Beyond that, the Note
should attenpt to reduce the risk that transfer will "becone the
rule.” The standard m ght be expl ai ned as i nvol ving circunstances

so conpelling as to nake it contrary to the interests of justice to
resolve the dispute in the court where conpliance is required
That could reduce the perceived incoherence between the rule
standard and the present exanpl es.

One reaction to this discussion was that if transfer is to be
so tightly circunscribed it may not be right to say only that the
court "may" transfer. |If the case for transfer is so conpelling,
why not say that it nust be transferred? An i medi ate response was
that "any judge will transfer if there are exceptional reasons to
transfer."” A related suggestion by an observer was put as a
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guestion —can a judge of the court where the action is pending
arrange to be designated to sit in the court where conpliance is
required so as to protect the nonparty’'s interests while also
achieving the benefits of transfer? Another suggestion was that
judges will rmanage to confer with each other when there is a
substanti al need for coordi nation, and reduce the costs of separate
proceedi ngs by informal arrangenents.

It was agreed that the exceptional circunstances test should
remain inrule text, and that the Commttee Note should be revised
to reflect better the exacting standard that is intended. One
possi bility woul d be to suggest a di stinction between di sputes that
focus on considerations specific to the | ocal w tness and di sputes
that focus on the main action. But it was responded that the
nonparty w tness should not be subjected to this distinction. A
nonparty should not be dragged around the country nerely because
the dispute is between the parties and focuses on the nerits of the
action. It was left to the Subconmttee to prepare a revised
Conmittee Note, to be circulated to the full Commttee for review
and approval .

RULE 45: PLACE oF COwPLI ANCE

The published proposal, Rule 45(c)(2)(A), provided that a
subpoena may command producti on of docunents, tangible things, or
el ectronically stored informati on at a pl ace reasonably conveni ent
for the person who is conmanded to produce. As in the present
rule, the place is designated by the party serving the subpoena,
not the person subject to the subpoena. This fornulation reflected
at least two concerns. The nore prom nent concern was that
di scovery i ncreasi ngly i ncl udes production of el ectronically stored
information by transm ssion to the requesting party. Production by
transm ssion is equally convenient to any electronic address. A
subsi di ary concern was the anbi guity of applying present Rule 45 to
nonparty entities who are subject to service, and who transact
busi ness, in many places. So far, so good. But it was asked how
this provision plays into the provisions in proposed Rule 45(d)
that call for notions to enforce a subpoena, or for relief fromit,
in the court where conpliance is required.

A sinple illustration was proposed. A New York law firmis
l[itigating an action in Arizona. It serves a subpoena on an
Arizona nonparty to produce docunents at the law firmoffices in
New York. The nonparty wi shes to protest that production in New
York is not reasonably convenient within the neaning of Rule
45(c)(2)(A). As the rule is structured, the Arizona nonparty nust
seek relief by notion in the court in New York. O, to make it one
step nore conplicated, the subpoena requests production of
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docunents that in fact are stored in a warehouse in Oregon.

The Comm ttee agreed that Rule 45(c)(2)(A) should be revised
to del ete the published provision |ooking for production at a pl ace
reasonably convenient for the person who is commanded to produce.
The starting point will be to adopt the 100-m |l e provisions that
apply to nonparty depositions, unless the parties agree on a
different place for production. Agreenent is very likely to be
reached as to electronically stored materials. The Subcommttee
wi || propose new | anguage to be included in the package of Rule 45
revisions for e-mail review by the Commttee.

RULE 45: OrHER | SSUES

One of the comments, froma lawer in Hawaii, observed that
difficulty had been encountered in persuading courts on the
mai nl and to enforce subpoenas to testify at trials in Hawaii by
means of contenporaneous transm ssion under Rule 43(a). The
Subconmittee agrees that a Rule 45 subpoena is properly used for
this purpose —a witness outside the reach of a subpoena fromthe
court where the action is pending can be conpelled to testify from
a place wwithinthe limts inposed by Rule 45. The Comm ttee agreed
that the Commttee Note should be revised to confirmthis plain
readi ng of the revised Rule 45 text.

The comments al so raised a concern that Rule 45 will sonmehow
be read to limt the present practice that supports discovery from
parties outside the Rule 45 Ilimts. Rule 37(d) authorizes
sanctions when a party or its officer, director, or managi ng agent
fails to appear for a deposition after being served proper notice.
Rul e 37(d) extends as well to Rule 33 and Rul e 34 requests. There
is no need for a subpoena. Limts are inposed as a matter of
r easonabl eness. The Subcomm ttee and Conmittee agreed that the
Conmittee Note should be revised to include a rem nder that the
revi sions do not change this established practi ce.

O her changes made to the published Committee Note were
identified and accept ed.

RULE 45: RECOMVENDATI ON
The Committee voted, w thout dissent, to recommend to the
Standi ng Committee that revi sed Rul e 45 be recommended for adopti on
upon Comm ttee approval by e-nmail subm ssion of the revisions
adopted at this neeting. [The Conm ttee approved the revisions.
Rul e 45, as revised, was submtted to the Standing Conmttee. ]

Di scovery: Preservation and Spoliation

June version

November 1-2, 2012 Page 36 of 542



606
607
608
609
610

611
612
613
614
615
616
617
618
619
620
621
622
623
624
625
626
627

628
629
630
631
632
633
634

635
636
637
638
639
640
641
642
643
644

645
646
647
648
649

Draft M nutes
Cvil Rules Advisory Conmttee
March 22-23, 2012
page - 15-

Judge Gimm introduced the Discovery Subconmttee report of
its work on preservation of materials for future di scovery requests
and spoliation sanctions for failure to preserve. The report
describes the status of Subcommttee deliberations and requests
gui dance.

The i medi ate source of concern is the costs associated with
the duty to preserve evidence relevant to a claim particularly
when a foreseeable claim has not yet beconme the subject of
[itigation. This concern was brought to the fore by panel
di scussion at the Duke Conference. Initial Subcomm ttee work was
consi dered at a m ni conference i n Septenber 2011, and the Conmittee
reviewed the topic at its Novenber 2011 neeting. |n Decenber the
Subconm ttee on the Constitution of the House Judiciary Conmittee
hel d a hearing. Congressman Franks has submtted a letter on the
costs of discovery and preservation that will be considered by the
Advisory Conmttee at this neeting and in future deliberations.
O hers al so have provided val uable information, including Lawyers
for Gvil Justice, the RAND Institute for GCvil Justice, the
Department of Justice, and regul ar observers Al lnman, Butterfield,
and Tadler, all present today. The Sedona Conference continues to
work on these issues. The Subcommttee has continued to work by
conference call

The difficulties of the underlying questions are highlighted
by the nunber of comments from outside and by the disparity of
vi ews expressed by the coments. The Departnent of Justice letter
suggests that it is premature to attenpt to develop new rules

provi si ons. The ongoing studies by several groups wll, when
conplete, provide a better foundation. The Departnent itself has
carried out a survey but will extend the survey.

These sources of information are valuable. But it is
difficult to locate them along the |line from anecdote to an
accunul ati on of anecdotes to hard nunbers. "GCetting nunbers in a
hel pful way is hard." The Departnent of Justice survey shows that

few adversaries request —or even threaten to request —sanctions
agai nst Department |awers or against the United States, and that
Department | awyers seldomthreaten to request or actually request
sanctions agai nst their adversaries. Most cases do not seem to
involve the sanctions that are said to drive many institutiona
litigants to overpreserve in costly and disruptive ways.

These uncertainties about actual current problens are
conpounded by the common concerns about naking new rules. WII
litigants conply with a newrule? Wat unintended consequences nmay
follow —including inpact on state tort law, and interaction with
obligations to preserve evidence inposed by rules of professional
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responsibility? Renenber that there are many constraints that
require preservation of vast anounts of information quite w thout
regard to the prospect of litigation. It may be that the increase
in total preservation caused by a duty to preserve for reasonably
anticipated litigation would be quite small

The Subcommttee initially devel oped draft rulestoillustrate
three different approaches. The first set included detailed
provi sions governing the events that trigger a duty to preserve;
the scope of the information that nust be preserved in terns of
subj ect matter, nunber of sources or "key custodi ans"” that nust be
drafted into the preservation, the reach back in tinme for
information to be preserved, the duration of the duty to preserve;
and nore. The second set described the sanme dinensions of the
duty, but in general ternms that nostly exhorted reasonable
behavior. The third set focuses on the occasions for renedi es and
sanctions, affecting the duty to preserve only by reflection from
t he circunstances that justify renedi es or sanctions. The approach
by way of renedies and sanctions derives from the |egions of
statenents that the fear of sanctions l|eads to vast over-
preservation, at great cost. This approach ainms "to give sone
shelter fromthe storm"”

The Subcommi ttee consensus, although not a unani nobus view, is
that it would be difficult to create good rules that seek to define
the duty to preserve, either in detail or by sinply exhorting
reasonabl e behavior. Detail ed provisions, further, could easily be
superseded by advances in technol ogy. Social nedia offer an
exanpl e of conplex sources of information that |ikely would have
been overlooked in a detailed rule drafted even a few years ago.
It cannot be guessed what new sources of information w |l devel op,
and becone inportant, even in the near future. Wrk on the drafts
now presented | ooked to describing the basic concept, devel oping a
bedrock concept of proportionality, and such. Mich of the focus is
on shaping a di stinction between renedi es designed to cure the | oss
of information that should have been preserved by searching for
substitutes, and sanctions designed to provide sone substitute for
vani shed information in cases of serious fault and serious
prej udi ce.

O her questions have been considered. Shoul d new rules
address the scope of discovery? There is general agreenent that
the volune of information available for discovery, and thus
preservation, has exploded. The explosion is in the form of
el ectronically stored i nformati on; shoul d any newrul e address only
ESI? The Subcomm ttee reached no consensus on this question. It
considered the Federal GCircuit presunptive limts on e-nai
di scovery, but only asks the question whether this should be

June version

November 1-2, 2012 Page 38 of 542



695
696
697

698
699
700
701
702
703
704
705
706
707
708

709
710
711
712
713
714
715

716
717
718
719
720
721
722
723
724
725
726
727
728
729
730
731
732

733
734
735
736

737

Draft M nutes
Cvil Rules Advisory Conmttee
March 22-23, 2012
page -17-

consi dered. The work of the Duke Subconm ttee overl aps the work of
the D scovery Subcommttee in these dinensions. The two
subcomittees are working in tandem

The Subcommttee has real reservations about sone of the
details that are regularly suggested for new discovery rules.

Drafting in terns of limting the nunber of "key words" for
searches, for exanple, could easily lead to choices that will yield
"100% recall and 0% precision.” Predictive coding offers prom se

as a neans of sharpening the focus of search and preservation
efforts, but it is not yet fully devel oped —RAND i s exploring this
approach. One RAND finding is not surprising: review ng avail abl e
information for rel evance, responsiveness, and privilege or other
grounds of protection accounts for 70% of the cost of preservation
and di scovery.

One of the current drafts pursues an approach urged by Thomas
Al man, focusing a preservation sanctions rule on ESI alone.
Drafting may be easier on this approach, which can be framed as a

revision of Rule 37(e) rather than a new Rule 37(9). Sone
Subconmi ttee nenbers are attracted to this approach, while others
think litigants should not be forced into the nightmare of

different preservation reginmes for ESI and all other information.

Prof essor Marcus said that after the Novenber 2011 Committee
nmeeting further work was devoted to developing a rule with nore
"hard specifics,"” but that approach presented problens and is not
illustrated in the agenda materials for this neeting. Nor is there
full agreenment whether to frame rul es anendnents by focusing on ESI
alone. For many years, many observers believed that the general
di scovery rules provided all the tools needed to nanage di scovery
of ESI. But the 2006 anendnents reflect a judgnent that sone
specific provisions for ESI are necessary. ESI is different both
inits nature and its extensiveness. Rule 37(e) is an exanple of
an ESl-specific rule. On the other hand, Rule 26(f) addresses al
di scoverabl e information, and there continues to be a great deal of
di scoverable information that is not stored in electronic form
Non-ESI information |ikely continues to be inportant in many cases,
but this is an uncertain proposition and the situation may change
inthe future. |If the next set of amendnents is limted to a focus
on ESI, they can be fit into the nore recent anendnents.

The choice of focus will affect how the rules are shaped, and
per haps also when they should be adopted. The devel opnent of
concept searching by such neans as predictive coding, for exanpl e,
is difficult to predict.

Beyond these now famliar questions, another question
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persists: can a duty to preserve be defined internms that limt the
obligation to preserve by all ow ng destruction of information that
woul d be discoverable if litigation were actually in being? And
shoul d the Subcommittee continue to work on rule provisions that
woul d define specific limts on the scope of ESI discovery, along
the lines sketched in the informal discussion draft Rule
26(b)(1)(B) set out in the agenda materials at p. 275?

The first of these questions to be discussed was whether
preservation provisions should focus only on ESI, or should
enconpass all discoverable information. Sonme Subcommi ttee nmenbers
think ESI presents all the significant problens, that only m nor
probl ens are presented by other fornms of information. Ohers think
it unwi se to focus on ESI al one.

The first question asked how to draw a |ine between ESI and
other information. Wat is a print-out copy of ESI? Many people
recycle the hard copy, relying on the electronic storage. But
where would this fall within an ESI rule: nust it be preserved as
one formof the ESI? Under present rules, preservation in one form
shoul d suffice. But if the rules start to distinguish between ESI
and other forns of information, the distinction could becone
difficult. This is an aggravation of a current problem —if you
have both hard-copy and ESI forns, can you satisfy a request for
ESI by producing only in the hard-copy forn? If aruleis drafted
to protect against adverse consequences froma failure to produce,
it does not say you can discard other forns of the sane
i nformation. But the Subcomm ttee does not intend or reconmrend
creation of nore onerous preservation requirenents. The focus is
on relevance and prejudice. If the information remains avail abl e
in one form there is no problem But then it was asked whet her
creating a safe harbor for sone kinds of destruction — nost
apparently ESI — may cause difficulty for other Kkinds of
informati on outside the safe harbor category.

Anot her question was whether anyone has done a survey to
determ ne whether preserving ESI is qualitatively different from
preserving paper, and why? One current debate is whether the 8§
1920 provision that allows recovery of costs for "exenplification
* * * of any materials where the copies are necessarily obtained
for use in the case" extends to the expense of producing ESI.

Turning to the rel ati onshi p between severity of sanctions and
the degree of culpability in failing to preserve, should "case-
endi ng sanctions” be limted to cases of intentional destruction?
What of gross negligence? And what of nerely negligent, or perhaps
i nnocent, loss of critically inmportant information —the running
exanpl e i s conpacti ng a wecked aut onobi | e before t he def endant has
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an opportunity to examne it for clainmed defects? The Lawyers for
Cvil Justice suggest the test should be an intent to nake
i nformati on unavailable for trial. That would prohibit an adverse
i nference, or stronger sanctions, even when a non-intentional |oss
of informati on defeats an adversary’s ability tolitigate the case.
Loss of ESI can have the same consequences as |oss of physical
evi dence.

The FJC survey found that about half of sanctions notions
involve loss of ESI. Half involve loss of other forns of
information. That suggests an attenpt should be nade to address
all forms of information. And there is sufficient controversy
about preservation obligations and sanctions to warrant conti nuing
wor k now. The continuing devel opnent of information in various
projects, including the Seventh Circuit e-discovery work, the
Sout hern District of New York conplex litigation project, and the
like, will provide help as the drafts mature, but the work will be
prol onged in any event. Ongoi ng work el sewhere weighs against
preci pitous action, but precipitous action is not likely in this
proj ect .

It was further urged that new provi sions should not be limted
to ESI. "The problens are shared.” For that matter, the very
concept of ESI is bound to change.

A di stinctive consequence of ESI was then urged. "Everyone is
a filekeeper in the era of ESI. There is no central file as in a
paper world." The culpability standard, however, should be the
samne. "It is easy to delete very quickly." I dentifying the

trigger for preservation before litigation is filed is inportant,
especially for individuals.

An observer noted that there clearly are differences between
ESI and other forms of information. The rul emaki ng question is
whet her rules that do not distinguish between ESI and ot her forns
of information provide sufficient guidance. The 2006 amendnents
wer e shaped in | ight of information suggesting that judges were not
aware of distinctions that nake a huge difference for sanctions,
and did not understand the loss of information in the routine
operation of ESI systens. Are we sufficiently confident nowin the
case law, and in awareness of conputers, to be able to go back to
an overarching rule that does not distinguish ESI from "physi cal
stuff"? If not confident, it may be better to distinguish ESI,
and not go for a generally applicabl e approach.

A rel ated perspective was offered. Traditionally, comon | aw
adapted to evol ving technol ogy through decisions. But sanctions
affect professional careers. "This affects professional
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responsibility by sanctions.” W want rul es that provi de gui dance.
W thout rule guidance, |awers will be very careful. And that can
nmean costly over-preservation.

Anot her observer reported urging the ABA Busi ness Law section
to set up standards of good preservation practice. What
preservation features should be incorporated as an entity devel ops
an overall efficient information systen? This is a very dynamc

field. "The techniques for penetrating into systenms to get
information are evolving and unstable.”™ A focus on the sanctions
probl em seens appropriate. Gross negligence may be the right
standard for ESI and other fornms of information. A general

standard can adjust to changi ng technol ogy.

Agreenment with this view was expressed. The culpability
st andard shoul d be the sanme for ESI and other fornms of information.
Today we can identify four or five different standards in different

circuits. "W need a rule to give us a uniformstandard. W can
do that nore readily than a rule defining trigger and scope."
"Residential Funding changed the rules of the gane." And the
cul pability standards shoul d be consistent across all information
formns. To be sure, attention to these issues increased
exponentially with ESI. But a lot of cases "focus on what
i ndi vi dual s have done, and they were things that m ght have been
done with paper files.” The ESI cases have sinply magnified the

di sparities around the country. Consider a personal injury victim
To be careful, the victi mwould have to consider howto respond to
inquiries fromfriends and relatives: is it safe to put a brave
face on it, to say "I’mnuch inproved,” when the e-nmail record may
be used to challenge the seriousness of the injury? It will be
inmportant to define a culpability standard.

It was agreed that harnoni zing the approaches to sanctions
will not solve all the problens, "but it can inprove the
situation.” And this can |leave tinme for ongoing studies that may
hel p defi ne and resol ve sone of the other problens. A like coment
was that "we may not be able to deal with trigger and scope any
time soon. These are difficult problens that cannot be solved as
qui ckl y" as sancti ons.

An observer noted that many kinds of actors are involved in
preservation. There is the lawer in court, house counsel,
corporate staff, "the e-mail sitter.” It can be hard to figure out
who is in a position to do sonething. The Qual conmcase shows how
difficult it can be to pinpoint responsibility.

Judge Gimm summarized the discussion by suggesting an
apparent Conmttee viewthat the Subcomm ttee should focus first on
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sanctions, and should focus on tangible as well as intangible
information. And the tentative exploration of a separate discovery
standard for ESI should be deferred.

It was noted that the Departnent of Justice continues to
believe that it is premature to undertake rule revisions even with
regard to sanctions. "The tinme may conme for sanctions, but not too
soon.”" In response it was asked whether the desire for nore pil ot
projects reflects a view that the Departnent encounters problens
different fromother litigants. The United States is plaintiff or
def endant in about one-third of all cases in federal courts. "The
jury is still out on exactly what are the problens we need to
address. Ongoi ng studies may shed light. But the United States is
not in a distinctive position as conpared to other litigants."”

Qobserving that some districts have | ocal e-discovery rules, it
was asked whet her we know about experience with those rules? The
Di scovery Subcommittee is aware of them but has not yet attenpted
to ook for a synthesis of experience. It will be good to | ook
when there seens to be a sufficient basis of experience. The
Seventh Circuit project, which focuses heavily on cooperati on anong
| awyers by conferring at the beginning of a case, is being studied

by the FIJC. The FJC also is studying the still young conplex
l[itigation project in the Southern D strict of New York.
Eventually there wll be information nore rigorous than an

accunul ati on of anecdotes. But in the neantine it is useful to
continue working on a sanctions rule. Arule wll not be devel oped
overnight. The Duke Conference panel said this is an area where
the bar really needs guidance. They urged the Committee to take
cour age. But it also takes tine. The Sedona Conference, for
exanpl e, has been working on these problens for a long tine.
Meanwhil e, "the Subcommittee is doing a great job and should
conti nue. "

An observer noted that the letter fromthe Sedona Conference
reflects hard and continuing work on these problens. "Thi s
denonstrates just how difficult this is.” The working group
i ncl udes people fromall sides, fromall areas of practice, and is
finding it difficult even to find points of agreenent. "The
process needs to be conpletely inforned.” "People have a sense the
Conmittee is about to do sonmething. It would help for people in
the bar to hear it’'s a process.”

Anot her observer agreed that it is a process. Peopl e have
t hought the Commmttee is on the verge of action since the Duke
Conference two years ago. The Conmittee has an obligation to act
to clarify when there are clear conflicts in cases purporting to
interpret a Federal Rule of G vil Procedure. When conflicts appear
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in addressing questions not directly addressed by a Rule, the
Comm ttee al so should consider acting. There is a clear conflict
in correlating sanctions with levels of culpability in failing to
preserve discoverable information. The Committee nust determ ne
whether it would be good to address this conflict while other
probl ens percol ate and are studied further.

This question was fit into a broader framework. The Commttee
is charged by 8 331 to carry on a continuous study of the operation
of Enabling Act rules. "W can study local rules. W can learn
fromthem But thereis a problem It is difficult to get rid of
deeply rooted local rules.”

Judge Kravitz echoed these views. The lawis inconsistent as
to sanctions. W know that the Second Circuit has one approach
while other circuits take different approaches. There is no reason
not to have a uniformrule. Sanctions —as conpared to renedi al or
curative measures — should be available only for bad behavior
This work was started in 2010. We should be able to continue
working toward a rule on sanctions that establishes uniformty,
di splacing a circuit-by-circuit regine.

A Comm ttee nenber agreed that the primary focus should first
be on sanctions. "It wll take tinme." It may be possible to fold
the lessons of ongoing studies into the process. "Trigger and
scope are not going to go away," but they are not problens for now

Anot her Committee nenber also urged a "look at sanctions.
Human nature is constant. Duties of |awers and clients should be
const ant. Cooperation should be constant.” But ESI has a
relationship to this. The ongoing studies by the Sedona
Conference, the Departnment of Justice, and others are val uable.
For a long time we thought there is a problem of symetry, that
sone categories of litigants have far greater stores of information
than others have. "But all of us have lots of information.” It
woul d be good to focus, through sanctions, on preserving the
information that is needed to present a case. "This topic
addresses the totality of what happens in court today. The
Subconmi ttee should not work on sanctions in isolation.”

Judge Gimm expressed the Subconmittee’s gratitude for the
hel pful Comm ttee di scussion.

Duke Subcommittee
Judge Koeltl reported that the Duke Subcommttee has nade

substantial progress in developing a set of rules sketches to
advance the primary goals identified at the Duke Conference.
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Proportionality, cooperation, and early hands-on case nanagenent
are central to reducing cost and delay. One initiative encouraged
by the Subconmttee was the developnent of the protocols for
initial discovery in enploynent cases. The protocols call for an
exchange of information 30 days after the defendant’s responsive
pl eading or notion. Every judge on the Conmittee has adopted the
protocol s, and has urged their coll eagues to adopt them They work
extrenely well.

Ell en Messing, who was involved in drafting the protocols,
observed that the protocols, shaped with great help from Judge
Koeltl, provide a great boost in streamining enploynment actions.
They replace current initial disclosures under Rule 26(a)(1l),
providing informati on expected to have a significant effect on the
parties’ ability to get through a case with better focus and
efficiency. But there has not been as w despread adoption "as we
had fantasized." Direct judicial involvenent in pronoting use of
the protocols will be hel pful. Judge Koeltl responded that he and
Judge Rosent hal had urged adoption of the protocols to a group of
sone 70 judges at a recent program at NYU. And the FJC has
informed all chief judges of the protocols.

Judge Koeltl continued by noting that the Subconm ttee woul d
nmeet the next norning, and woul d wel cone both general and specific
di scussion of the rules sketches. Are they wise or unwise? Do
they go too far, or not far enough? "The book is open.” The
sketches fall into three categories, focusing on the beginning
stages of an action; revising discovery rules; and cooperation.

Begi nni ng-stage. One issue is the length of tinme it takes to get
actual litigation started in an action. The 120 days all owed by
Rule 4(m to serve process, the 120- or 90-day periods set for a
scheduling order in Rule 16(b), draw things out. The first set of
proposal s reduce the period in Rule 4(m) to 60 days, and |ikew se
reduce the Rule 16(b) periods by half, to 60 days after service or
45 days after an appearance. These periods were chosen sinply for
illustration; the actual choice may be rather different.

Anot her set of questions addresses how the scheduling order
shoul d be devel oped. The sketches carry forward current Rule
16(b)(1) (A, which allows the court to adopt an order after
receiving the parties’ report under Rule 26(f) w thout an actual
conference. But otherw se, the neans of holding a conference are
sharpened to require an in-person conference or contenporaneous
conmuni cation; the provision for consulting by "mail, or other
means” would be deleted. Anot her aspect of scheduling-order
practice addressed by the sketches is the provision in Rule
16(b) (1) that allows categories of actions to be exenpted by | ocal
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rul e. Local -rule exenptions may differ from the exenptions
enunerated in Rule 26(a)(1)(B). Rule 26(a)(1)(B) exenptions also
apply to the Rule 26(f) neeting of the parties and the Rule 26(d)
di scovery noratorium It seens desirable to establish a uniform
set of exenptions. The sinplest way to do this would be to
elimnate the present provision for local-rule exenptions and
replace it wth adoption of the Rule 26(a)(1)(B) exenptions by
cross-reference.

The sketches also include alternative provisions aimng at
encouragi ng a conference with the court before filing a discovery
notion. The nore nodest approach would add to Rule 16(b)(3) a new
item providing that a scheduling order may direct the novant to
request an informal conference with the court before filing a
di scovery notion. The nore anbitious approach would add a new

provision — perhaps in Rule 7 governing notions, or perhaps
somewhere in Rule 26 —directing that the novant nust request the
i nformal conference before filing a discovery notion. It appears

t hat about two-thirds of federal judges do not now require a pre-
notion conference, so it can be anticipated that many woul d resi st
a rule making it nmandatory.

The Rule 26(d) discovery noratorium is addressed by another
set of sketches. Mny | awers seem unaware of the noratorium now,
as witnessed by frequent requests to determ ne whether discovery
shoul d be suspended pendi ng di sposition of a notion to dism ss made
by | awyers who are subject to the noratoriumbecause they have not
yet had a Rule 26(f) neeting. The noratorium nmay nmake it nore
difficult to have an effective discussion at the Rule 26(f)
nmeeti ng. These sketches provide that any party can nmake di scovery
requests at a stated tinme after service or after sone other event,
but defer the tinme to respond until a stated period after a
scheduling order enters. The idea is that the parties can plan
di scovery nore effectively at the 26(f) neeting if they have actual
di scovery requests to consider. This systemis not intended to
support argunments that the first party to serve requests is
entitled to priority in discovery. The only purpose is to make the
26(f) conference nore productive. The hope is to expedite
di scovery at the outset and to nmake both the 26(f) neeting and the
schedul i ng order conference nore productive.

D scovery proposals. The need for proportionality in di scovery was
repeatedly enphasized at the Duke Conference. The word
"proportionality" does not now appear in the rules. Rul e
26(b)(2)(C does inpose proportionality limts, but parties and
courts continue to speak of discovery interns of the full sweep of
the Rule 26(b) (1) scope provisions. Even appellate courts do this.
The cross-reference to 26(b)(2)(C) at the end of present 26(b) (1)
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does not seemto have any real effect.

"Proportionality is inportant.” The Subconmttee prefers to
i ncorporate the concepts of present 26(b)(2)(C) into the (b)(1)
definition of the scope of discovery. This can be done in various
ways, as illustrated by alternative sketches. Still other sketches
expressly incorporate "proportionality" into the (b)(1l) scope
provi sion, but this seens risky. It would introduce a new concept;
with or without an attenpt at further definition, the new concept
woul d generate uncertainty and correspondi ng contention.

Proportionality also is approached by reducing the nuneri cal
[imts on the presunptively available nunbers and Ilength of

depositions, and on the nunber of interrogatories. Nureri cal
[imts would be added for the first time to Rule 34 requests to
produce and Rule 36 requests for admission. It is possible that

the presunptive limts nowin Rules 30, 31, and 33 encourage sone
| awyers to engage in nore discovery than they woul d seek w thout
t hese targets. The proposed nunbers still exceed the |evel of
di scovery activity in the nmedian of federal cases as reported by
the FJC study for the Duke Conference. |If |ower presunptive limts
encourage the parties to rein in unnecessary discovery, so nuch the
better.

Di scovery pr obl ens are not confined to requests.
| nappropriate objection behavior also can be a problem The
sketches aim to deal with evasive responses, particularly wth
respect to docunment requests. Rule 34 is drawmn to require a
response within 30 days, but the response may be either a statenent
that inspection and related activities wll be permtted as
requested or an objection to the request, "including the reasons.”
One narrow proposal is to add to Rule 34 the explicit statenent in
Rule 33 that an objection nust be stated with specificity. A
broader proposal addresses the common practice of framng a
response to begin with broad boilerplate objections, foll owed by
produci ng docunents with a statenent that the objections are not
wai ved. This leaves the requesting party uncertain whether
anything has in fact been w thheld under the objections. A sketch
addresses thi s phenonenon by directing that an obj ection nust state
whet her anything is being withheld on the basis of the objection.

Contention interrogatories have becone a subject of sone
contention, particularly with respect to the tinme when answers
shoul d be provided. The sketches woul d enphasize a presunption
that ordinarily answers need not be made until other discovery has
been conpl et ed.

The value of Rule 26(a)(1) initial disclosures was di scussed
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i nconcl usively at the Duke Conference. Some participants think the
practice is useless. Ohers think it has some small value. Stil
others think it could be nade truly useful if greater disclosures
were required, perhaps going back to some version of the broader
requirenments in place from 1993 to 2000. The Subconmittee is
agnostic on this subject; no sketches have been prepared to
illustrate possible changes. But it is to be noted that the
enpl oynment case protocols are designed to displace Rule 26(a)(1) by
providing for initial disclosure of the materials each side
routinely seeks in the first wave of discovery.

The sketches also illustrate possible approaches to shifting
di scovery costs fromthe responding party to the requesting party.
Congress has shown an interest in this topic. Cost shifting

commands a continui ng pl ace on the Subcomi ttee agenda, and renmai ns
an open issue. The Subconmittee is convinced that judges have the
power to order cost shifting now in appropriate cases, and doubts
the need to add enphasis by new rul e provisions, but will continue
to consi der these questions.

Cooper ati on. It is difficult to legislate cooperation anong
adversary parties. But the sketches provide illustrations of ways
in which parties could be brought into the aspirational provisions
of Rule 1 by a direction to cooperate in seeking the just, speedy,
and i nexpensive determ nation of every action. The inportance of
cooperation is continually enphasized in Conmttee di scussions of
preserving discovery materials and shaping discovery nore
general ly. Professor Gensler has |long supported this Rule 1
appr oach.

Package. The sketches address many separate rul es provisions. But
t hey have been devel oped as a coherent package of interdependent
changes that are designed to produce a whole greater than the sum
of the parts. That is not to suggest that each part of the package
is indispensable. Far fromit. Specific sketches nmay deserve to
be abandoned. Ohers may deserve to be added. But the target wll
continue to be a conprehensive package that advances the goals so
clearly and repeatedly expressed at the Duke Conference.

One distinct question is how to seek review by a broader
audi ence. One possibility would be to attenpt to recreate the Duke
Conference by a simlar, broad-gauged "Duke 1I1." But it nmay be
wiser toframe a nore |limted undertaki ng, perhaps a m ni conference
designed to focus specifically on a package of rules proposals
sonewhat |ike the current package. The Committee benefits
continually frominput fromthe bar and organi zed bar groups. It
seens likely that real benefits would accrue to a conference held
in sone formbefore preparing rules proposals for publication and
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general public comrent.

Cooperation becane the first subject of Commttee di scussion.
It was asked how litigation is possible without real efforts by
| awyers to work together, to join in solving litigation problens.
Cooperation is especially needed in discovery. Good | awyers
cooperate automatically, wthout sacrificing representation of
their clients. Courts insist on cooperation. Enphasizing the duty
to cooperate in Rule 1 is a good idea. Another Conmm ttee nenber
agreed that it will be useful to add party cooperation to Rule 1 —
nowit is conmon to find efforts to cooperate rebuffed by argunents
that the Rules nowhere require it.

More general enthusiasm was expressed for "what the
Subconmittee is attenpting to do. Judi cial involvenent at the
earliest possible time is inportant.” Judges who do this now get
good results. Wthout judge involvenent, delay and expense are
i ncreased by "weeks of letter witing” to iron out disputes. Wen
there is judicial involvenent, "you lose all credibility with the
court by taking a bad position.™

Anot her Conm ttee nmenber offered simlar support. "There is
a sense of enbarrassnent that sone judges are not doing their
jobs." Tinme limts, and the reductions in the nunbers of discovery

requests, "are to be appl auded.”

Anot her judge expressed support for addi ng cooperation anong
the parties to Rule 1. "If the court puts its weight and prestige
behi nd cooperation, with a representative who is responsible, it
can work."

Furt her support for the package was expressed by describing it
as "inpressive." There is reason to worry about limting the
nunber of depositions in "negacases,"” but | awers and the court can
determ ne what is appropriate relief fromthe presunptive limt.
"Conplex litigation should not drive the train too nuch." The
sketches incorporate a sufficient degree of flexibility.

An observer agreed, but enphasized the need to be clear that
the presunptive limts on discovery are only presunptive, and can
be changed to neet the needs of particular litigation. This can be
dealt with in the Conmttee Note.

Anot her observer suggested that it nmakes sense to hold a
conference on a specific set of proposals, nore sense than anot her
broad and general conference in the nodel of the Duke Conference.

The sanme observer suggested that it woul d be useful to explore
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t he val ue of outside facilitators in the di scovery process. Not an
arbitrator, but a nediator, conciliator, or special nmaster. The
effort would be to help the parties toward agreed sol utions. "The
busi ness of nedi ati on has becone very nmuch part of our profession.”
A Conmttee nenber extended this observation by noting the
formati on of a new Anerican Coll ege of e-Neutrals. He added that
when he acts as special master in discovery matters he asks the
court for authority to reapportion allocation of his fees by
assessing nore against a party who is unreasonable. This works.
The parties do behave reasonably.

The Committee was rem nded that possible rules changes are
only one focus of the Duke Subcomm ttee’s work. It is inportant
that judges be schooled in best practices, and rem nded of them
Judge Fogel has incorporated case managenent into conferences for
judges, and they will be enphasized in new judges school. The
benchbook has been revised by adding a detail ed explanation of
Rules 16(b) and 26(f) prepared by Committee nenbers, wth an
enphasi s on the inportance of managenent.

An observer offered special support for the case-nmanagenent
proposal s. "The bar is thirsting for this." The i nformal
conference before any discovery notionis especially inportant. it
avoi ds paperwork and saves tinme. But she expressed concern about
reduci ng t he presunptive nunber of depositions and Rul e 34 requests
to produce. There is not a significant problem now with excess
nunbers of depositions. The presunptive limt to 5 depositions of
4 hours each is insufficient, especially when one party has all the
information and the events in suit cover a broad period of tine.
One reaction in enploynent litigation will be to bring nore cases,
so as to be able to multiply the presunptive nunber of permtted
deposi tions. In response to a question, she added that the
enpl oynment case protocols focus primarily on exchangi ng docunents.
That dimnishes the need for Rule 34 requests, and can help
identify the persons who shoul d be deposed, but it is not likely to

reduce the nunber of depositions that should be taken. Many
enpl oynent |l awsuits focus on nore than one action against the
enpl oyee — first discipline, then denotion, then discharge.

Al t hough the proposals allow a request for nore depositions, "why
should I have to go to court to get it?" A response was that this
is the beauty of Rule 1 cooperation, and the informal conference
before a discovery notion: if you need 12 depositions, cooperation
shoul d generate authorization for them

A final question from an observer asked whether the
Subcomm ttee had considered anmending Rule 26(c) to focus on

di sproportionate preservati on demands, or amendi ng Rul e 27 to al | ow
prefiling requests for a preservation order. "Prelitigation
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preservation is a hugely difficult problem Consideration should
be given to means of securing pre-litigation guidance from the
court." Judge Koeltl responded that those questions are for the
Di scovery Subconmittee, or perhaps in some neasure for the
continuing study of pleading in the wake of the Twonbly and | gbal
deci si ons. In this vein, it was added that two pre-litigation
probl ens shoul d be clearly distinguished. The preservation problem
may seem anal ogous to a Rul e 27 petition to preserve testinony, but
there are great differences that suggest any rul e-based sol ution
shoul d be approached independently. The problem of discovering
information needed to frane a pleading with the fact specificity
that may be required by new pleading standards is distinct from
bot h t hese probl ens, and m ght be addressed by providing di scovery
in aid of a conplaint already filed rather than discovery before
any action is filed. In whatever form however, these problens
will not be lost fromsight.

Panel Discussions: Professor Cooper’s 20 Years as Reporter

The afternoon portion of +the neeting was devoted to
presentations of outlines of ten of the papers in a set celebrating
the 75th birthday of the Cvil Rules in 2013 and Prof essor Cooper’s
twenty years of service as Reporter for the Cvil Rules Advisory
Commttee. The tribute was organi zed and carried out by present
and fornmer nmenbers of the Committee. The papers will be published
in the Mchigan Journal of Law Reform

Prof essor Marcus presided over the first panel. Papers were
presented by Professors Burbank, Coquillette, Gensler, Rowe, and
Struve. Collectively, they traced the concept of formal rules of
procedure as far back as Francis Bacon and forward to such issues
as the need to take advantage of what may be ever-increasing
opportunities for rigorous enpirical evaluation of the operation of
rules in practice. The difficulties of matching rule direction to
the inmportance of case-specific discretion were explored, as well
as the difficulties of separating substance fromprocedure and t he
correspondi ng chal |l enge of fram ng rules of procedure designed to
transcend any particular substantive field and to be transported
across all substantive subjects of litigation. It was urged that
rul esmakers need to be particularly careful when fram ng rul es t hat
affect access to court.

Judge Mosman presided over the second panel. Papers were
presented by Judge Rosenthal and Professors Carrington, Kane,
Marcus, and Mullenix. Again a broad range of topics was covered,
beginning with the efforts to confirm the openness of Conmttee
proceedi ngs by legislationin 1988, and rangi ng t hrough nore recent
and continuing work on class actions, discovery, and the Style
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Proj ect.

Detail ed summaries of the summaries presented in the pane
di scussi ons would be premature. The finished papers, along wth
ot her papers assessing the ways in which Rules Enabling Act
responsibilities are being carried out, wll provide far better
accounti ngs.

FJC. Early-Stages-of-Litigation Attorney Survey

Emery Lee presented a summary of his closed-case study of
cases termnated in the | ast quarter of 2011. The study focused on
categories of cases likely to have discovery activity. 1t excluded
cases term nated | ess than 90 days after filing. A survey was sent
to nearly 10,000 | awers identified fromthe case files, divided
equal |y between plaintiffs’ |awers and defendants’ | awers. About
3,500 replied, giving a 36% response rate.

The purpose was to explore actual timng, duration, and use of
Rul e 16(b)(2) scheduling conferences and orders, and of parties’
Rul e 26(f) neetings. The prelimnary findings include these:

Seventy-two percent of respondents reported that they net and
conferred as required by Rule 26(f). But it is tricky to know just
what this figure neans, renenbering that cases not likely to have
any discovery were w nnowed out of the survey sanple. Seven
percent coul d not answer this question —it may be that the "wong"
attorneys were asked because those who appeared in the docket had

not been involved in the early stages of the litigation. The
figure increased anong attorneys involved in cases that had a
schedul i ng conference with the judge —in those cases, 92% of the

attorneys reported a Rule 26(f) neeting. (The 2009 case study
found 26(f) neetings in 86% of the cases that had any discovery.
The conplex litigation survey in SDNY had only a 68% neeting rate,;
it is hard to be sure, but one reason for part of the lower rate
may be a high rate of Private Security Litigation Reform Act cases
i n which discovery is suspended pendi ng di sposition of a notion to
di sm ss. The survey of the Seventh Circuit pilot e-discovery
project has no direct question, but it may be possible to back out
a 54%rate.)

Rul e 26(f) conferences were nost often held by tel ephone or
vi deoconference. 86%of the respondents who reported neeting used
one of these neans. 9% of the respondents reported in-person
nmeetings. 25%reported there was sone correspondence. 6%reported
there was only correspondence or e-mail exchanges. 74% concl uded
the neeting in a single conversation. 96% reported that the
nmeeti ng was held far enough i n advance of the Rule 16(b) conference
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to plan discovery. The nodal response indicated that the 26(f)
nmeeting took from10 to 30 mnutes. Only 8% |l asted nore than an
hour. The neetings that discuss ESI tend to take |onger. These
responses suggest that whatever may be the failings of nmenory, the
participants do not perceive that 26(f) neetings take a |ot of
tinme.

The reasons for not having a 26(f) conference in cases where
t here were none varied. Sonme of the responses suggest behavior in

defiance of the rule —"we agreed not to," "one side refused," or
"I don’'t do that." 45% of the answers were "other"; perhaps not
surprisingly, cases in the "other" category had the hi ghest rate of
"other" responses. "Probably Rule 26(f) is honored in nost cases

where it should be."

O her questions asked whet her the 26(f) neeting served vari ous
ends. 71% reported that the neeting assisted in making
arrangenments for initial disclosure; 60% reported it helped to
devel op a proportional discovery plan; 50% reported it hel ped
better understand the opposing party’ s clains or defenses; 40%
di scussed discovery of ESI; and 30% reported that the neeting
increased the likelihood of pronpt resolution. O the 40% t hat
di scussed di scovery of ESI, 60%di scussed preservation obligations.
These rates suggest there is a lot of roomto encourage parties to
di scuss ESI discovery and to clarify preservation obligations.
They conpare to the Departnment of Justice survey indicating that
preservation was di scussed in 48% of conferences; the rate in the
Seventh Circuit project is 62% but the project involves cases
expected to have discovery issues. Lower rates were reported in
the survey undertaken to establish a basis of conparison for
studyi ng the new Southern District of New York project for conpl ex
[itigation.

Fifty percent of all respondents reported a Rule 16(b)
scheduling conference, either in person or by phone; the rate
increased to 60% of those who had a Rule 26(f) neeting. 94% of
those who reported a Rule 16(b) conference also reported a
schedul i ng order. Table 12 of the report shows responses to a
guestion asking the reasons for responses indicating that the Rule
26(f) nmeeting did not clarify your <client’s preservation
obl i gati ons. 89% answered that their clients’ preservation
obligations were clear prior to the conference. Only 7% of the
answers were that opposing counsel was not adequately prepared to
di scuss preservation, and 4% reported opposing counsel was not
cooperati ve.

The cases that did not have a Rule 16(b) conference in person
or by tel ephone invol ved various expl anations. O them 40%stated
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that the case was resol ved before the conference took place. 12%
reported that the conference was conducted by correspondence. 24%
wer e cases exenpted fromthe conference by local rule or judicia
order. And 24% gave "other" as the reason

Proportionality of discovery requests relative to the stakes
inlitigation was di scussed by the judge in 24% of the Rule 16(b)
conferences, and not discussed in 76%

The parties’ proposed discovery plan was approved w thout
nodi fication in 39%of the cases, with mnor nodifications in 57%
and with major nodifications in 4% But it is difficult to know
how respondents drew the | i ne between m nor and maj or changes. The
nost common change appears to involve the tine for discovery —are
such changes maj or or mnor?

It has not been done yet, but it will be possible to correlate
the length of the Rule 26(f) neeting with the respondents’ vi ews of
how hel pful the conference was. It also will be possible to
correlate the length of the neeting with the anmount of discovery.

An attenpt was made to separate conplex cases from other
cases. 25% of those who were asked reported that cases the
researchers expected to be conplex were not.

It is not clear how much information can be drawn from the
survey about the topics that were discussed in the Rule 26(f)
nmeetings that did discuss discovery of ESI. The nost comonly
di scussed question was the format of production.

Pl eadi ng

Pl eadi ng occupi es | ess than one page in the agenda book. The
page puts a single question. The Commttee continues to pay close
attention to the evolution of pleading practices as |lower courts
continue to work through the inplications of the Twonbly and I gbal
decisions. Although there is a sense that practices are convergi ng
and settling down, there also is a sense that there may be stil
cl oser convergence over the next year or two. In addition,
enpi rical studies of pleading and notions to di smss continue. The
FJC, through Joe Cecil, is about to begin a conprehensive study of
notions to dismss that will extend beyond Rul e 12(b)(6) notions to
i ncl ude other Rule 12 notions, and to extend beyond that to summary
judgment. The study will be designed to facilitate conparison with
the findings in earlier FJC studies, and to integrate findings on
case termnations by all dispositive pretrial notions. The study
is designed to involve nenbers of the academic comunity, and to
generate a data base that will be freely available for scholarly
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use. This integration with the academ ¢ community was | auded as a
very good devel opnent.

A second inpression supplenments the potential values of
deferring any deci sion whether to begin work toward publication of
possi ble rules revisions. The potential advantages of delay are
apparent. The potential costs also nust be counted. The sense is
that there is no present crisis in federal pleading practice.
Hasty action is not conpelled by a need to forestall frequent
unwarranted denial of access to press worthy clains before the
courts. There appears to be an increase in the frequency of
notions to dismss for failure to state a claim There may be sone
increase in the nunber of cases term nated by these notions. But
it is not clear whether, if so, the outconmes are good, bad, or
neutral .

So the question put to the Conmttee was whether this
assessnent is wong. |s there reason to begin inmediate work to
refine the many possible alternatives that have been outlined in
earlier neetings? Many of the alternatives focus directly on
pl eadi ng standards. Sonme focus on notions practice. And sone
describe different approaches to discovery in aid of framng a
conpl ai nt. Model s abound and can proliferate. Shoul d they be
advanced now?

Bri ef discussion concluded that while it is vitally inportant
to maintain careful and continual study of pleading standards and
practices, the topic is paradoxically too inportant to justify
present action. It wll continue to command a regular place in
agenda material s.

Rul e 23 Subcommi ttee

Judge Mosman, Subconmmittee chair, |ed discussion of the Rule
23 Subconmmittee’s initial work. The Subcommittee, helped by
di scussion at the Novenber Conmittee neeting and the panel
di scussion at the January Standing Conmittee neeting, has
identified five major topics for study. The nost inportant present
guestion is whether all five of them warrant further work, and
whet her there are other topics that also should be considered
Anot her questionis timng: the Commttee has a rather full agenda.
And it wll be inportant to decide on neans of gathering
information from outside the Subcommttee and Commttee.

The five topics at the front of the present agenda are these:
(1) The role of considering the nerits in ruling on class

certification, as illumnated by Ellis v. Costco, Hydrogen
Per oxi de, and sone parts of Wal Mart v. Dukes. 1Is there confusion,
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or are there differences, in the role of rigorous analysis? (2)
Should there be criteria for certifying a settlenent class
different fromthe criteria for certifyingalitigation class? (3)
What about issues classes, and the relationship between Rule
23(b)(3) and (c)(4)? 1s predom nance al ways required, so (c)(4) is
only a trial tool? (4) Are settlenent reviews working properly
under the 2003 revision of Rule 23(e)? (5) Wat is the proper role
of individual nonetary awards in Rule 23(b)(2) mandatory cl asses?

Subcommi ttee menbers Kl onoff and Cabraser were asked to
describe their views on these subjects.

Dean Klonoff began wth the observation that "Hydrogen
Peroxide has caused a sea change in conduct of the class-
certification stage.” Courts look to the nmerits and resolve fact
di sputes relevant to determning certification requirenents.
Hydrogen Peroxide directs the court to decide which parties’
experts are nore credible. Bifurcating class-certification
di scovery fromnerits discovery is nore difficult.

As to settlenent, the Anthem deci sion says that certification
of a settlenment class does not require finding that the sane cl ass
woul d be manageable as a litigation class. But all other class-
action requirements nust be satisfied. Courts refuse
certification, for exanple, for want of predom nance. As Judge
Scirica noted in his opinion concurring in the DeBeers case, the
Anthem deci si on has caused | awers to shift to settling clainms in
non-cl ass ways w thout any of the oversight that applies to class
settlenments. This devel opnent is troubling.

As to issues classes, the Castano decision in the Fifth
Circuit requires predom nance for the case as a whole. The Second
and Seventh Circuits, on the other hand, find certification proper
if class disposition "materially advances the case as a whole."

The ALI Principles of Aggregate Litigation attenpted to refine
the criteria for reviewng class settlenents. Judicial opinions
list a dozen factors or nore to be considered, w thout assigning
relative weights to the different factors. Courts have seized on
the ALI Principles precepts for cy pres settlenments, including a
wonder ful recent opinion by Judge Rosenthal. Section 3.07 has been
adopted by a couple of courts.

As to Rule 23(b)(2) classes, it would be premature to attenpt
to neasure the i npact of Wal Mart on sone things. Wl Mart confl ates
commonal ity with predom nance, but it is difficult to know how
seriously lower courts will take all statements in the opinion
There is sonme question how far Rule 23 can be anended to allow
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determ nation of individual backpay awards in a (b)(2) class, given
the discussion of due process in Wl Mart. So the role of
i ndi vi dual damages cl ai ns remai ns unsettl ed.

Any attenpt to refornulate the categories of Rule 23(b),
whet her along the lines sketched twenty years ago or sone other
lines, would be an aggressive nove.

In response to a question, Dean Kl onoff expressed uncertainty
whet her due process can be satisfied by notice on a web site, or by
e-mail. "Individual notice seens too expensive.

El i zabet h Cabraser observed that the "jurisprudence is very
active" in attenpting to work through the extent to which the
merits should be considered in deciding on certification. Berry v.
Contast in the Third Grcuit, 655 F.3d 182, fornulates a
di stinction between |looking at the nerits for certification and
decision at trial. There are huge i ssues on howthis affects expert
analysis. Mist it be done twice? Mist discovery be done tw ce?
The courts are attenpting to clarify these i ssues, but they deserve
Commttee study. There is an extrenme position that a class can
i nclude only those people who will win at trial; that asks for too
much consideration of the merits at the certification stage.

The devel oping | aw, such as the Sullivan case, suggests that
courts can navigate the certification of settlenment classes, but it
woul d be good to devel op express rul e provisions.

As to issues classes, sonme courts now fail to navigate the
rule. A recent Seventh Crcuit decision, MReynolds v. Merril
Lynch, is very good, an interesting source on Rule 23(c)(4). The
central perception is that (c)(4) plays different roles at
different stages of a case.

As to settlement review, it would be good to have a "unified
field theory,"” identifying the factors that can be considered. And
it would be useful to clarify the role of cy pres settlenents.

Enpl oynment | awyers and civil rights groups are interested in
clarifying Rule 23(b)(2). One approach is to view backpay as
equitable relief. O it my be that an opportunity to opt out
shoul d be provided; the issue nmay be the cost of notice. Thi s
could be conbined with the issue-class question, recognizing a
(b)(2) class for comon issues, wth a right to opt out for
i ndi vi dual renedies.

Prof essor Marcus, Reporter for the Subcomrittee, offered
comments on where the Commttee has been in the past.
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The first observation is that it takes a long tinme to becone

famliar, and then confortable, with class-action issues. It wll
be useful to get to work now But the Wal Mart decision is stil
recent. Its inpact will be worked out only over tine.

The Hydrogen Peroxide decision "is a big, big deal,” but it
continues to evol ve. It may develop into a terrific idea. O it
may |lead to putting the entire cart before the horse, and lead to
l[itigating the nmerits in full tw ce.

Anthem says that the prerequisites to class certification
cannot be bypassed in order to approve a good settlenent. Perhaps
t hat deserves consi deration

There may be an inherent tension between Rules 23(b)(3) and
(c)(4) on issues classes. The circuits have divided. That may be
sufficient reason to take on this subject.

Rule 23(e) as anended in 2003 provides nore guidance on
settlenment reviewthan its earlier form Comng to agreenent on a
list of the real concerns that should shape review nmay be a
chal | enge.

The question of damages in a (b)(2) class is inportant, but it
is too early to know what the inpact of Wal Mart will be.

Finally, "an academ c m ght want to rethink the categories of
(b), but this would stir controversy."

Di scussi on began with an observation that reviewof Rule 23 is
good to the extent of "real l|egal issues that we can nail down."
The rol e of issues classes under Rule 23(c)(4) is an exanple. The
five topics identified by the Subcommttee reflect what i s going on
in the courts. It wll be useful to study settlenent classes and
i ssues classes. It is not so clear whether there is nuch for the
Comm ttee to do about Hydrogen Peroxi de.

A commttee nenber suggested that it would be useful to
address settlenent classes. |f often happens that defendants argue
that class certification is inpossible, and then switch and want to
certify a class with a settlenent already worked out. There is a
tenptation to get rid of the case by certifying a class for
settl enment.

An observer suggested that the direction to decide on
certification "as soon as practicabl e" generates enornously conpl ex

issues that make it difficult to decide when to propose Rule 23
revisions. The requirenent of strict scrutiny of all the Rule 23

June version

November 1-2, 2012 Page 58 of 542



1548
1549
1550
1551
1552
1553
1554
1555
1556
1557
1558
1559
1560
1561
1562
1563
1564
1565
1566
1567
1568
1569

1570
1571
1572
1573
1574
1575
1576
1577
1578

1579
1580
1581
1582
1583

1584
1585
1586
1587
1588
1589
1590
1591

Draft M nutes
Cvil Rules Advisory Conmttee
March 22-23, 2012
page -37-

factors before making a certification decision, conbined wth
uncertainties as to the scope of pre-certification discovery, may
contribute to an urge to settle without doing all the work needed
to satisfy Hydrogen Peroxide standards. "Hydr ogen Peroxide has
made a huge difference in the anount of work before certification.”
Even if discovery begins with an attenpt to bifurcate certification
di scovery frommnerits discovery, you find the plaintiff needs nore
informati on and defendants resist requests for nore as involving
merits discovery.

Anot her observer noted that he had been involved in the

Hydrogen Peroxide litigation. The aftermath is that there is
really no such thing as bifurcated di scovery. This is particularly
true as to ESI —it is not feasible to search only for information
bearing on class certification. And nuch noney is being spent on
full expert danages analysis. It takes six nonths to a year | onger
to reach a certification decision than was required before Hydrogen
Per oxi de. In response to a question whether all that pre-

certification discovery nakes it easier to be ready for trial after
certification, the observer stated that judges allow 90% of
di scovery before the certification decision. "Only clean-up is
left."”

The first observer described experience in a current case with
bi furcated certification discovery. The schedule sets a 2-nonth
deadl i ne. The information has not yet been provided. Wen it
cones, it will be an "information dunp.” Mre tine will be needed
to explore it. Cdarification of what is needed for certification
is inmportant. This is not an argunent to delete the "as soon as
practicable"” requirenent, but is an argunent to clarify for the
courts what it is that you need to wn certification, and how you
are to gather that information.

When asked, these two observers said that these problens are
bot h probl ens of discretion and probl ens of confusion about | egal
standards. The issues are resolved when an experienced judge has
the case, but it takes too long. "Then there are judges who do not
understand.” The |egal issues need to be clarified to guide them

Anot her observer suggested that the questi on whet her rul es can
hel p depends on the source of the problens. If it is lack of
clarity in the standard of proof —a preponderance of the evidence
required for all certification elenents, as in Hydrogen Peroxi de —
a rule mght help. If the problemis that cases vary in case-
speci fic ways, such as defining the scope of the class, the issues
for certification, clainms, or defenses, there is |less room for
r ul emaki ng.
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bj ectors have been a source of concern in the past,

especially as they affect the appeal process. Is this still a
problenf? If it is, canit be effectively addressed by a rule? One
response was that this still is a problem

A different observer said that civil rights plaintiffs "are
cl anoring about (b)(2)." They do not know howto handle Title VII
cl asses. The Seventh Circuit has provided sone help. And it may
hel p to make use of (c)(4) issues classes.

This observation led to a statenment that backpay "is a subset
of a bigger problem™ C ass actions have been used for a long tine
to resolve liability, with foll ow on individual proceedings. How
does this work after Wal Mart? The question of commonal ity involves
far nmore than (b)(2) classes and backpay. An extreme position
woul d be that class actions cannot be certified when individua
foll ow-on proceedi ngs are needed. The observer agreed that Title
VIl cases can be seen as a subset. This also relates to scrutiny
of the nerits at the certification stage. One approach has been to
require that each class nenber have "standing,” and to limt
standing to those who have valid clains on the nerits. That could
be cri ppling.

A different approach to the issue-class question was

suggest ed. The Wal Mart opinion nakes assertions about the
precl usive effects of class decisions on individual actions. This
is a thorny set of problens. WIl Ilower courts say that all
i ndi vi dual clainms nust be resolved in full, so as to achieve claim
preclusion foreclosing any later individual actions? O wll a

narrower scope of preclusion suffice, as with a (c)(4) issue cl ass?

Returning to an earlier observation, it was said again that
t here have been many class certifications, such as those involving
pharmaceuticals or other mass torts, that |ook for resolution of

central liability issues on a class basis —sonething of an issue
cl ass, al though often not conceived that way —to be foll owed by a
cl ai ms resol ution nmechanismto determ ne individual awards. "What

have we done with this structure"?

One observer responded that, putting aside dicta on due
process, the Wal Mart decisionis, onits face, an interpretation of
Rule 23. The biggest due process concern arises fromissue and
claimpreclusion. Current Rule 23(b)(2) is cast inequitable terns
because the cases finding it fair to bind an individual not
personal |y present were decided in equity. It may be possible to
fit into (b)(2) |owvalue consuner cases, cases with fornulaic
relief, cases in which individual awards can be determ ned by a
spr eadsheet .
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A Conmittee nmenber said that many courts use (b)(3) the sane
way others use (c)(4). A class is certified to deal with conmon
issues, then the followon issues. There need not be an
i nescapabl e tension, a choice. Rule 23(c) requires definition of
class clains, issues, or defenses, and the definition nust be
included in the class notice. This addresses due process concerns.
So it would be possible to anplify (b)(2) notice requirenents for
SOne pur poses.

An observer suggested that "notice is something you can do
qui ckly. Paper notice is not practical. People toss out the mai
as junk."

Judge Mosman asked how t he Subcommittee should proceed inits
next steps. One Committee nenber responded that these issues
attract great attention. The Subcomm ttee should ask at the
begi nning what the questions wll be, so that everyone can
participate in providing information and points of view The
Subcomm ttee should reach out to groups that repr esent
practitioners — the ABA, the Anerican College, the Anerican
Associ ation for Justice, and so on. It should describe the issues
that are being considered, and ask whether there are other issues
that should be considered. "There wll be people wth real
information, and different views.”" And beyond the beginning, we
want involvenment in an ongoing way, SO we can consider all the
things that we are nost |ikely to hear later if we do not hear them
and react to themearlier

Anot her Comm ttee menber recall ed the very useful initial Rule
56 m niconference that was held while the drafts were still in a
prelimnary stage.

An observer suggested that a m niconference would be good.
She al so noted that the Sedona Conference is hard at work on t hese
i ssues.

Judge Koel tl thanked the Rule 23 Subcommttee for all its hard
wor k, and urged that further coments be sent to them

Rul e 55

At the Novenber neeting Judge Harris described a probl emthat
sone courts have encount er ed in under st andi ng t he
interrel ati onshi ps between Rules 54(b), 55(c), and Rule 60(b).
Rul e 55(c) states that a court nay set aside a default judgnent
under Rule 60(b). The issue arises when a court enters a default
"judgnent" that disposes of less than all of the clains anong al
the parties in the case. Unl ess the court specifically directs
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entry of final judgnent, the default judgnent is not final. Rule
54(b) provides that the judgnment nmay be revised at any tinme before
entry of a judgnment "adjudicating all the clains and all the
parties’ rights and liabilities." Rule 60(b), which sets demandi ng
standards for relief froma final judgnent, applies only to final
j udgnments. A proper understanding of Rule 55(c) is that it invokes
Rule 60(b) only as to a final default judgment. But sonme courts
have had to struggle to reach this understandi ng.

The proposal is to revise Rule 55(c) by adding a single word:
"The court * * * may set aside a final default judgnent under Rul e
60(b)."

The proposal was described as "a sinmple fix." It adds
clarity, and will spare confusion in the future.
Agreenment was expressed. This is a perfectly reasonable

change, in keeping with the Style Project approach to adding
clarity that nmerely expresses the rule’s present neaning.

The Conmi tt ee unani nously approved a recommendati on to publish
this anendnent of Rule 55(c) for coment. Because it is a sinple
clarification, there is no urgency about rushing to publication.
It should be held until it can be included in a package wi th other
publ i shed proposals.

The draft Comm ttee Note i ncluded t hree paragraphs. The second
and third were enclosed in brackets, to indicate that they are
subject to challenge as offering advice about practice in ways
better avoided in Commttee Notes. The Commttee agreed. Only the
first paragraph, explaining the "purpose to make plain the
i nterplay between Rules 54(b), 55(c), and 60(b)," wll remain.

Rul e 84

Judge Pratter introduced the Subconm ttee Report on Rule 84.
Questions about the role of Rule 84 forns arose with the perception
that the pleading forns seem inconsistent wth the pleading
standards described in the Twonbly and Igbal decisions. At the
sanme tine, concerns were expressed that it mght be better to
expl ore not only the pleading fornms, but nore general questions as
to the continuing role of the full Enabling Act process in
pronul gating forns that "suffice under these rules.”

A subcommittee was formed with representatives from each of
t he advi sory commttees for rules that are in sone way connected to

forns. The Appellate Rules Conmttee and the Cvil Rules
Commttees are the only commttees that adopt forns through the
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full Enabling Act process. Bankruptcy forns are approved by the
Judi ci al Conference and do not proceed further in the Enabling Act
process. Crimnal Rules forns are devel oped by the Adm nistrative
Ofice; the Admnistrative Ofice occasionally consults with the
Crimnal Rules Commttees.

More inportantly, it was decided that forns play different
roles with respect to different sets of rules. There are only a
few Appell ate Rules fornms. The bankruptcy fornms play an integral
role with much bankruptcy admnistration. The crimnal fornms are
sel dom used by defendants.

More inportantly still, it was concluded that —in |ight of
different histories, present practices, and differing uses of
rul es-annexed forms —there is no need to adopt a common approach
to fornms anmong all of the advisory conmttees. Each advi sory
commttee should be free to determ ne the approach nost suitable
for its set of rules, keeping the other advisory commttees
i nfornmed of any changes in basic approach.

There are a lot of Rule 84 pleading forns. The begi nni ng
guestion was whether an attenpt should be nmade to revise themto
accord wi th new pl eadi ng standards. "W coul d choose to do not hi ng.
That woul d make sone people very unhappy. There is real concern
that pleading forms —especially Form 18 for patent infringenent
cases —do not fit wth Twonbly and Igbal."

One approach would be to "manicure” the collection of formns.
One possibility would be to cut off the pleading forns, retaining
the others. (The alternative of drafting revised pleading fornms is
unattractive.)

Anot her alternative would be to drop Rule 84 entirely. O it
could be retained, but nodified to delete the statenent that the
forms suffice under the rules. The forms would becone nere
illustrations of possibilities.

O the CGvil Rules Conmittee could adopt the approach fol | owed
for the Crimnal Rules, relying on the Adm nistrative Ofice as the

primary source of forns. "Wonderful forns abound. The | east
wonderful are the Rule 84 forns." The Adm nistrative Ofice rules
group will neet next fall; the nmeeting could be schedul ed next to

the Gvil Rules Conmttee neeting, affording an opportunity for
Conmittee nmenbers to observe if that seens useful

O the Cormmittee could reviewthe fornms and deci de which forns
deserve to be retained in sone form apart from pleading. Forns
may be desirable when addressing topics that seem particularly
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inmportant, or that seemto present special needs for uniformty.
Forms 5 and 6, dealing with a request to waive service of process
and wai ver, are exanples of inportant forns. Rule 4(d), indeed,
requires use of Form5. The forminvitation to consent to trial
before a magistrate judge may be another illustration —it is
inportant to avoid any hint that the court encourages consent.
Uniformty may be useful in dealing with such things as the caption
of pl eadi ngs, the summons served at the begi nning of an acti on, and
possi bly sonme ot hers.

If only a few forns deserve "official" status, they m ght be
retained. Formb5 is an exanple of a form nade mandatory; perhaps
t hat approach should be followed for a few other forns. Rule 84
m ght be used for that purpose, or the requirenment could be
expressed in rule text, as in Rule 4(d).

Di scussi on began with the suggestion that "*do nothing’ is not
an option." Case | aw suggests that the pleading forns do not
suffice under Rule 8, contrary to the statenent in Rule 84. "No
one woul d think we should have Rule 84 if we were starting today.
We should disavow it." The Admnistrative Ofice fornms can hel p.
Any really inmportant form can be adopted by specific rule
provi si ons.

Another Conmm ttee nenber agreed that the best step is to
elimnate Rul e 84.

Sonme concern was expressed about the value of Forns 60 and 61
the Notice of Condemmation and a Conplaint for Condemation. The
Department of Justice will review them

It was noted that going through the full Enabling Act process
is tinme consum ng. If the Committee wshes to retain
responsibility for the Fornms, it will be necessary to |avish nore
time on reviewing and maintaining them than has been devoted to
themin the last many years. Diversion of Conmttee resources to
this task could exact a high price in discharging nore inportant
responsi bilities.

It was suggested that the fornms were adopted in 1938 for
pedagogi ¢ purposes, to draw pictures of what the new rules
contenplated. That is not a reason to continue them now.

An observer described Judge Ham lton’s dissent in a recent
Seventh Circuit case pointing out the incongruity of the Rule 84

forms with recent pl eadi ng decisions. That may suggest the need to
act sooner, not |ater.
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O her Conmittee menbers agreed that "peopl e i ke
sinplification,” and that it woul d be good to abrogate Rul e 84, and
all the forms with it. "There are other ways of getting forns out
there.”" But it will remain inportant to retain, in sone way, any

formthat is mandated by a specific rule outside Rule 84.

The Rul e 84 question has been on the agenda for sone tine. It
may be that the pleading forns rai se questions sufficiently awkward
as to counsel pronpt action. The Commttee agreed that the Rule 84
Subcomm ttee should consider these questions pronptly, and
determ ne whether the Committee should recomend publication of a
proposal to the Standing Conmittee this spring. If the
Subcomm ttee concludes that a recommendati on should be nmade, it
will circulate a proposal to the Commttee. The Commttee can then
deci de whether to carry the issue forward to the Novenber neeting,
or instead to recommend publication this sunmer.

Next Meeting

The next Comm ttee neeting i s schedul ed for Novenber 1, and 2
at the Adm nistrative Ofice in Washington, D.C

The Conmittee expressed all best wi shes to Judge Kravitz, and
to Judge and Ms. Canpbell. And it noted that the sanme thoughts
and wi shes were expressed in toasts at the Conmttee dinner.

The Conmittee also expressed its thanks to all the panel
menbers who traveled to Ann Arbor to deliver summaries of their
papers. It is inportant to keep in mnd, and to publicize, the
achievements of the Conmttees over time and the inportance of
mai ntaining the Enabling Act tradition of open, deliberate,
responsi bl e rul emaki ng.

Respectful ly subm tted,

Edward H. Cooper
Reporter.
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ATTENDANCE

Oct. 1, 2012

The winter meeting of the Judicial Conference Committee on Rules of Practice
and Procedure was held in Washington, D.C., on Monday and Tuesday, June 11 and 12,
2012. The following members were present:

November 1-2, 2012

Judge Mark R. Kravitz, Chair
Dean C. Colson, Esquire

Roy T. Englert, Jr., Esquire
Gregory G. Garre, Esquire
Judge Neil M. Gorsuch
Judge Marilyn L. Huff

Chief Justice Wallace B. Jefferson
Dean David F. Levi

Judge Patrick J. Schiltz

Judge James A. Teilborg
Larry D. Thompson, Esquire
Judge Richard C. Wesley
Judge Diane P. Wood
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Deputy Attorney General James M. Cole was unable to attend. The Department
of Justice was represented throughout the meeting by Elizabeth J. Shapiro, Esquire, and
at various points by Kathleen A. Felton, Esquire; H. Thomas Byron III, Esquire; Jonathan
J. Wroblewski, Esquire; Ted Hirt, Esquire; and J. Christopher Kohn, Esquire.

Judge Jeremy D. Fogel, Director of the Federal Judicial Center, participated in the
meeting, as did the committee’s consultants — Professor Geoffrey C. Hazard, Jr.;
Professor R. Joseph Kimble; and Joseph F. Spaniol, Jr., Esquire.

Providing support to the committee were:

Professor Daniel R. Coquillette ~ The committee’s reporter

Peter G. McCabe The committee’s secretary

Jonathan C. Rose Chief, Rules Committee Support Office
Benjamin J. Robinson Deputy Chief, Rules Committee Support Office
Julie Wilson Attorney, Rules Committee Support Office
Andrea L. Kuperman Rules law clerk to Judge Kravitz

Joe Cecil Research Division, Federal Judicial Center

Also attending were Administrative Office attorneys James H. Wannamaker 111,
Bridget M. Healy, and Holly T. Sellers, and the judiciary’s Supreme Court fellows.

Representing the advisory committees were:

Advisory Committee on Appellate Rules —

Judge Jeffrey S. Sutton, Chair

Professor Catherine T. Struve, Reporter
Advisory Committee on Bankruptcy Rules —

Judge Eugene R. Wedoff, Chair

Professor S. Elizabeth Gibson, Reporter

Professor Troy A. McKenzie, Associate Reporter
Advisory Committee on Civil Rules —

Judge David G. Campbell, Chair

Professor Edward H. Cooper, Reporter

Professor Richard L. Marcus, Associate Reporter
Advisory Committee on Criminal Rules —

Judge Reena Raggi, Chair

Professor Sara Sun Beale, Reporter
Advisory Committee on Evidence Rules —

Judge Sidney A. Fitzwater, Chair

Professor Daniel J. Capra, Reporter
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INTRODUCTORY REMARKS

Judge Kravitz reported that he would retire as committee chair on September 30,
2012, and the Chief Justice had nominated Judge Sutton to succeed him. He
congratulated Judge Sutton and thanked the Chief Justice for making an excellent
selection.

Judge Kravitz reported that the Supreme Court in April 2012 had adopted the
proposed amendments to the bankruptcy and criminal rules recommended by the
Conference at its September 2011 session. The changes will take effect by operation of
law on December 1, 2011, unless Congress acts to reject, modify, or defer them.

REPORT OF THE ADMINISTRATIVE OFFICE

Mr. Robinson reported that there had been no further significant legislative action
related to electronic discovery since the committee’s January 2012 meeting.

He said that the House Judiciary Committee had held a hearing on the Class
Action Fairness Act, at which no calls were made either for an overhaul of FED. R. C1v.
P. 23 (class actions) or for dramatic changes to the rule. One witness, though, criticized
the continuing reliance on cy pres in class actions.

Mr. Robinson said that there had been no recent action on legislation addressing
sunshine in regulatory decrees and settlements. He suggested that legislative attention
now seemed to focus more on the criminal rules. A hearing, he reported, had been held
before the Senate Judiciary Committee in June 2012 addressing the obligations of
prosecutors to disclose exculpatory materials to the defense. At the hearing Senator
Murkowski summarized her legislation on the subject, introduced in the wake of the
prosecution of the late Senator Stevens and the ultimate dismissal of the criminal case.

Mr. Robinson reported that Judge Raggi had submitted a letter in connection with
the hearing, in which she set out in broad terms the extensive work of the Advisory
Committee on Criminal Rules over the last decade on FED. R. CRIM. P. 16 (discovery and
inspection in criminal cases). The letter, he said, had a 909-page attachment describing
that work in detail. In addition, Carol Brook, the federal defender for the Northern
District of Illinois and a member of the advisory committee, testified at the hearing. He
added that the legislators and witnesses appeared to agree that there were problems with
non-disclosure of Brady materials that should be addressed, but most concluded that the
pending legislation did not offer the right solution to the problems.
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He reported that Senator Leahy had introduced legislation underscoring the
nation’s obligations under article 36 of the Vienna Convention to provide consular
notification when foreign nationals are arrested. The legislation, he said, had been added
to a State Department appropriations bill. He pointed out that language had been
removed from the bill that would have duplicated the substance of proposed amendments
to FED. R. CRIM. P. 5 and 58. The committee report accompanying the bill, moreover,
encouraged the ongoing work of the rules committees and the Uniform Law Commission
in facilitating compliance with the Vienna Convention by federal, state, and local law-
enforcement officials. Mr. Robinson thanked the Judicial Conference’s Federal-State
Jurisdiction Committee for monitoring the legislation and informing the Senate of the
activities of the rules committees.

He reported that the House Judiciary Committee had favorably reported out
legislation to require bankruptcy asbestos trusts to report claimant filing information to
the bankruptcy courts on a quarterly basis. The substance of the legislation, he noted,
had previously been proposed as an amendment to the bankruptcy rules, but was not
adopted by the Advisory Committee on Bankruptcy Rules. He added that the legislation
would continue to be monitored.

Mr. Robinson noted that Magistrate Judge Paul W. Grimm, a member of the
Advisory Committee on Civil Rules, had testified at the Senate hearing on his nomination
to a district judgeship on the U.S. District Court for the District of Maryland. In addition,
a Senate vote was expected shortly to confirm the nomination of Justice Andrew D.
Hurwitz, a recent alumnus of the Advisory Committee on Evidence Rules, to a judgeship
on the U.S. Court of Appeals for the Ninth Circuit.

APPROVAL OF THE MINUTES OF THE LAST MEETING

The committee without objection by voice vote approved the minutes of the
last meeting, held on January 5 and 6, 2012.

REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Judge Sutton and Professor Struve presented the report of the advisory committee,
as set forth in Judge Sutton’s memorandum and attachments of May 8, 2012 (Agenda
Item 7).
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Amendments for Final Approval
FED. R. App. P. 13, 14, 24(b)

Judge Sutton reported that 26 U.S.C. § 7482(a)(2), enacted in 1986, authorizes
permissive interlocutory appeals from the United States Tax Court to the courts of
appeals. The Federal Rules of Appellate Procedure, however, were never amended to
reflect this avenue for appellate review.

The proposed changes to FED. R. APP. P. 13 (review of a Tax Court decision) and
FED. R. APp. P. 14 (applicability of other appellate rules to review of a Tax Court
decision) would remedy this omission. The proposed change to FED. R. App. P. 24(b)
(leave to proceed in forma pauperis) would clarify the rule by recognizing that the Tax
Court is not an administrative agency.

Judge Sutton reported that the advisory committee had consulted closely with the
Tax Court and the Tax Division of the Department of Justice in developing the proposals.
He added that no public comments had been received and no changes made in the
proposals following publication.

The committee unanimously by voice vote approved the proposed
amendments for final approval by the Judicial Conference.

FED. R. ApP. P. 28 and 28.1(¢c)

Judge Sutton explained that the proposed change to FED. R. App. P. 28(a)
(appellant’s brief) would revise the list of the required contents of an appellant’s brief by
combining paragraphs 28(a)(6) and 28(a)(7). Paragraph (a)(6) now requires a statement
of the case, and (a)(7) a statement of the facts. The new, combined provision, numbered
Rule 28(a)(6), would require “a concise statement of the case setting out the facts
relevant to the issues submitted for review, describing the relevant procedural history,
and identifying the rulings presented for review, with appropriate references to the record
(see Rule 28(e)).” Conforming changes would be made in Rule 28(b), governing
appellees’ briefs, and Rule 28.1(c), governing briefs in cross-appeals.

Judge Sutton pointed out that most lawyers will choose to present the factual and
procedural history of a case chronologically. The revised rule, though, gives them the
flexibility to follow a different order. In addition, the committee note specifies that a
statement of the case may include subheadings, particularly to highlight the rulings
presented for review.

He reported that the proposed amendments had attracted six public comments,
four of them favorable. Some comments expressed concern that deleting the current
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rule’s reference to “the nature of the case, the course of proceedings, and the disposition
below” might lead some to conclude that the procedural history of a case may no longer
be included in the statement of the case. Therefore, after publication, the committee
inserted into proposed Rule 28(a)(6)’s statement of the case the phrase “describing the
relevant procedural history.” The committee note was also modified to reflect the
addition. He noted, too, that the Supreme Court’s rule — which similarly requires a
single, combined statement — appears to have worked well.

A member noted that a prominent judge had argued in favor of maintaining
separate statements of the case and of the facts, predicting that combined statements will
require judges to comb through a great deal of detail to find the key procedural steps in a
case — the pertinent rulings made by the lower court. She suggested that the judge’s
concern might be addressed by requiring that the combined statement begin with the
ruling below.

Judge Sutton said that the committee note contemplates that approach,
emphasizing that lawyers are given flexibility in presenting their statements. Most, he
said, will state the facts first and then the issues for review. He suggested that the judge
would have been pleased with simply reversing the order of current paragraphs (a)(6) and
(a)(7) to set out the statement of facts first, followed by the statement of the case.
Professor Struve added that a circuit could have a local rule that specifies a particular
order of subheadings.

The committee unanimously by voice vote approved the proposed
amendments for final approval by the Judicial Conference.

FOrM 4

Judge Sutton explained that Questions 10 and 11 on the current version of Form 4
(affidavit accompanying a motion for permission to appeal in forma pauperis) require an
IFP applicant to provide the details of all payments made to an attorney or other person
for services in connection with the case. The questions, he said, ask for more information
than needed to make an IFP determination. In addition, some have argued that the form’s
disclosures implicate the attorney-client privilege. But, he said, research shows that the
payment information is very unlikely to be subject to the privilege. Sometimes, though,
it might constitute protected work product.

The proposed amendments, he pointed out, combine the two questions into one.
The new question asks broadly whether the applicant has spent, or will spend, any money
for expenses or attorney fees in connection with the lawsuit — and if so, how much. Only
one public comment was received, which proposed an additional modification to the form
to deal with the Prison Litigation Reform Act. The committee, he said, decided not to
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incorporate the suggestion into the current amendment, but to add the matter to its study
agenda as a separate item.

The committee unanimously by voice vote approved the proposed
amendments for final approval by the Judicial Conference.

Amendments for Publication

FED.R. ArP.P. 6

Professor Struve noted that the advisory committee was proposing several
amendments to FED. R. APP. P. 6 (appeals in bankruptcy cases from a district court or
bankruptcy appellate panel to a court of appeals). The modifications dovetail with the
simultaneous amendments being proposed to Part VIII of the Federal Rules of
Bankruptcy Procedure, which govern appeals from a bankruptcy court to a district court
or bankruptcy appellate panel.

Revised FED. R. APP. P. 6 would update the rule’s cross-references to the new,
renumbered Part VIII bankruptcy rules. New subdivision 6(c) will govern permissive
direct appeals from a bankruptcy court to the court of appeals under 28 U.S.C.

§ 158(d)(2), enacted as part of the Bankruptcy Abuse Prevention and Consumer
Protection Act of 2005. It specifies that the record on a direct appeal from a bankruptcy
court will be governed by FED. R. BANKR. P. 8009 (record on appeal and sealed
documents) and FED. R. BANKR. P. 8010 (completing and transmitting the record). New
Rule 6(c) takes a different approach from Rule 6(b), where the record on appeal from a
district court or bankruptcy appellate panel is essentially based upon the record in the
mid-level appeal to the district court or panel.

She noted that proposed new Bankruptcy Rule 8010(b) deals with transmitting the
record from the bankruptcy court. It specifies that the bankruptcy clerk must transmit to
the clerk of the court where an appeal is pending “either the record or a notice that the
record is available electronically.”

In the proposed amendments to FED. R. APp. P. 6(b)(2)(C), she said, the clerk of
the district court or bankruptcy appellate panel must number the documents constituting
the record and “promptly make it available.” The amended appellate rule, she said, is
very flexible and works well with the revised Part VIII bankruptcy rules. It allows the
clerk to make the record available either in paper form or electronically.

The committee without objection by voice vote approved the proposed
amendments for publication.

Informational Items
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Judge Sutton reported that he had sent a letter to each chief circuit judge
explaining that the advisory committee had decided to take no action at the present time
to amend FED. R. APP. P. 29 (amicus briefs) to treat federally recognized Native
American tribes the same as states. The proposal would allow tribes to file amicus briefs
as of right and exempt them from the rule’s authorship-and-funding disclosure
requirement. The committee, he said, had informed the chief judges that the issue
warrants serious consideration, will be maintained on the committee’s agenda, and will
be revisited in five years.

He noted that the advisory committee had removed from its agenda an item
providing for introductions in briefs. Many of the best practitioners, he said, currently
include introductions in their briefs to lay out the key themes of their argument. The
committee’s proposed amendment to FED. R. App. P. 28(a)(6), he said, was sufficiently
flexible to permit inclusion of an introduction as part of a brief’s statement of the case.
Moreover, it would be difficult to specify how an introduction differs from the statement
of the issues presented for review in FED. R. ApP. P. 28(a)(5).

REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Judge Wedoff and Professor Gibson presented the report of the advisory
committee, as set forth in Judge Wedoff’s memorandum and attachments of May 14,
2012 (Agenda Item 5).

Judge Wedoff noted that the advisory committee had 14 action items to present,
six of them for final approval by the Judicial Conference and eight for publication. He
suggested that the most important were the amendments dealing with the Supreme
Court’s decision in Stern v. Marshall, the revision of the Part VIII bankruptcy appellate
rules, and the modernization of the bankruptcy forms.

Amendments for Final Approval
FED. R. BANKR. P. 1007(b)(7) and 5009(b) and 4004(c)(1)

Judge Wedoff explained that the Bankruptcy Abuse Prevention and Consumer
Protection Act of 2005 has required virtually all individual debtors to complete a
personal course in financial management as a pre-condition for receiving a discharge. He
noted that FED. R. BANKR. P. 1007(b)(7) (required schedules and statements) and 5009(b)
(case closing) implement the statute by requiring individual debtors to file an official
form (Official Form 23) certifying that they completed the course before filing their
petition. FED. R. BANKR. P. 1007(c) imposes deadlines for filing the certification. In
Chapter 7 cases, for example, the debtor must file it within 60 days after the first date set
for the meeting of creditors under 11 U.S.C. § 341.
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If the debtor has not filed the form within 45 days after the first meeting of
creditors, FED. R. BANKR. P. 5009(b) instructs the bankruptcy clerk to warn the debtor
that the case will be closed without a discharge unless the certification is filed within
Rule 1007's time limits. FED. R. BANKR. P. 4004(c) then specifies that the court may not
grant a discharge if the debtor has not filed the certificate.

Judge Wedoff reported that the advisory committee recommended amending FED.
R. BANKR. P. 1007(b) to allow the provider of the financial-management course to notify
the court directly that the debtor has completed the course. This action would relieve the
debtor of the obligation to file Official Form 23. FED. R. BANKR. P. 5009(b) would be
amended to require the bankruptcy clerk to send the warning notice only if: (1) the debtor
has not filed the certification; and (2) the course provider has not notified the court that
the debtor has completed the course.

A conforming amendment to FED. R. BANKR. P. 4004(c)(1) (grant of discharge)
specifies that the court does not have to deny a discharge if the debtor has been relieved
of the duty to file the certification. In addition, language improvements would be made
in the rule. Paragraph (c)(1) currently instructs a court to grant a discharge promptly
unless certain acts have occurred. The amendment reformulates the text to instruct the
court affirmatively not to grant a discharge if those acts have occurred.

Section 524(m) of the Bankruptcy Code, added in 2005, specifies that when a
debtor files a reaffirmation agreement, the court must determine whether the statutory
presumption that the agreement is an undue hardship for the debtor has been rebutted,
i.e., by finding that the debtor is apparently able to make payments under the agreement.
A judge needs to make that determination before a discharge is granted. Therefore, FED.
R. BANKR. P. 4004(c)(1)(K) tells the court to delay the discharge until the judge
considers the debtor’s ability to make the payments.

The proposed amendment to FED. R. BANKR. P. 4004(c)(1)(K) would make it
clear that the rule’s prohibition on entering a discharge due to a presumption of undue
hardship ends when the presumption expires or the court concludes a hearing on the
presumption. As a result, there would be no delay if the judge has already ruled on the
matter.

The committee unanimously by voice vote approved the proposed
amendments for final approval by the Judicial Conference. The proposed
amendments to FED. R. BANKR. P. 4004(c)(1) were approved without publication.

FED. R. BANKR. P. 9006(d), 9013, and 9014

November 1-2, 2012 Page 77 of 542



June 2012 Standing Committee - Draft Minutes Page 10

Judge Wedoff noted that FED. R. BANKR. P. 9006 is entitled “computing and
extending time,” but it also specifies the default time for filing motions and affidavits in
response to motions. Unlike FED. R. CIv. P. 6 (computing and extending time; time for
motion papers), the civil rules counterpart on which it is based, FED. R. BANKR. P. 9006
does not indicate by its title that it also addresses time periods for motions. Nor is it
followed immediately by another rule that addresses the form of motions, as the civil
rules do. FED. R. C1v. P. 7 (pleadings, motions, and other papers) specifies the pleadings
allowed and the form of motions and other papers.

The advisory committee, he said, was proposing amendments to highlight Rule
9006(d). First, the rule’s title would be expanded to add a reference to “time for motion
papers.” Second, cross-references to Rule 9006(d) would be added to both FED. R.
BANKR. P. 9013 (form and service of motions) and FED. R. BANKR. P. 9014 (contested
matters) to specify that motions must be filed “within the time determined under FED. R.
BANKR. P. 9006(d).”

The committee unanimously by voice vote approved the proposed
amendments for final approval by the Judicial Conference.

OFFICIAL FORM 7

Judge Wedoff explained that Official Form 7 (statement of financial affairs) is a
lengthy form that details many of the debtor’s financial transactions. It makes frequent
references to “insiders.” The current definition of “insider” on the form refers to any
owner of 5% of more of the voting or equity securities of a corporate debtor. That
definition, though, has no basis in law, and it is not clear why it was adopted. The
advisory committee would replace it with the Bankruptcy Code’s definition of “insider,”
which includes any “person in control” of a corporate debtor.

The committee unanimously by voice vote approved the proposed
amendments for final approval by the Judicial Conference.

Amendments for Final Approval Without Publication
OFFICIAL FORMS 9A-I and 21

Professor McKenzie noted that there are several variations of Official Form 9
(notice of a bankruptcy filing, meeting of creditor, and deadlines), based on the nature of
the debtor and the chapter of the Bankruptcy Code under which a case is filed. Form 9 is
directed at creditors, notifying them that a bankruptcy case has been filed and informing
them of upcoming case events and what steps they need to take. The form includes
identifying information about the debtor that allows recipients of the notice to determine
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whether they are in fact a creditor of the debtor. In the case of individual debtors, the
identifying information includes the debtor’s social security number.

Debtors are required to provide their social security numbers to the bankruptcy
clerk on Official Form 21 (statement of social security number). That form is submitted
separately and not included in the court’s public electronic records. The social security
number is revealed to creditors on their personal copies of Form 9 purely for
identification purposes, but only a redacted version of Form 9 is included in the case file.

The Court Administration and Case Management Committee expressed concern
that bankruptcy forms may be mistakenly filed with the courts in ways that publicly
reveal debtors’ private identifying information. In some cases, creditors may file a copy
of their unredacted Form 9 with their proofs of claim without redacting the debtor’s
social security number. Debtors, moreover, may file Form 21 with other case papers,
rather than submit it to the clerk separately.

Professor McKenzie explained that the advisory committee would add prominent
warnings on both Form 9 and Form 21 alerting users that the forms should not be filed
with the court in a way that makes them publicly available. He pointed out that the
advisory committee had made two minor changes in the language of Form 21's warning
after the agenda book had been distributed. A corrected version was circulated to the
members.

Judge Wedoff reported that the Court Administration and Case Management
Committee had suggested that the debtor’s full social security number be eliminated
entirely from the forms to prevent any problems of inadvertent disclosure. But, he said,
the advisory committee was convinced that social security numbers are still needed for
some creditors to be able to identify the debtors. The full number, for example, is
essential for the Internal Revenue Service. He added, though, that the committee will
revisit the matter if the situation changes in the future.

The committee unanimously by voice vote approved the proposed
amendments for final approval by the Judicial Conference without publication.

OFFICIAL FORM 10

Professor McKenzie pointed out that the current version of Official Form 10
(proof of claim) contains a requirement at odds with FED. R. BANKR. P. 9010(c) (power
of attorney). The form instructs an authorized agent of a creditor filing a proof of claim
to attach to the claim a copy of its power of attorney. Rule 9010(c) generally requires an
agent to give evidence of its authority to act on behalf of a creditor in a bankruptcy case
by providing a power of attorney. But it does not apply when an agent files a proof of
claim.
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In addition, Form 10 would be amended to require additional documentation in
certain cases. For claims based on an open-end or revolving consumer-credit agreement,
the filer of the proof of claim will have to attach the information required by FED. R.
BANKR. P. 3001(c)(3)(A) (proof of claim based on open-end or revolving consumer
credit agreement), scheduled to take effect on December 1, 2012. If a claim is secured by
the debtor’s principal residence, the filer will have to attach the Mortgage Proof of Claim
Attachment (Official Form 10, Attachment A), required as of December 1, 2011.

The committee unanimously by voice vote approved the proposed
amendments for final approval by the Judicial Conference without publication.

Amendments for Publication
FED. R. BANKR. P. 1014(b)

Professor McKenzie explained that Rule 1004(b) (dismissal and change of venue)
deals with the procedure when petitions involving the same debtor or related debtors are
filed in different districts. The current rule specifies that, upon motion, the court in
which the petition is filed first may determine the district or districts in which the cases
will proceed. All other courts must stay proceedings in later-filed cases until the first
court makes its venue determination, unless the first court orders otherwise. As a result,
later cases are stayed by default while the venue question is pending before the first
court.

The rule, he said, has been the subject of game playing because it allows an
attorney who wants to stay all further proceedings to do so by filing a motion, or
threatening to file a motion, in the first case. Therefore, the advisory committee proposal
would change the default requirement to state that proceedings in later-filed cases are
stayed only on express order of the first court. The change, he said, will prevent
disruption of the other cases unless the judge in the first court determines affirmatively
that a stay of a related case is needed while he or she makes the venue determination. In
addition, the advisory committee made style changes in the rule.

The committee without objection by voice vote approved the proposed
amendments for publication.
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FED. R. BANKR. P. 7004(e)

Professor McKenzie reported that the proposed amendment to FED. R. BANKR. P.
7004(e) would reduce the amount of time that a summons remains valid after it is issued.
Currently, a summons must be served within 14 days after issuance. The proposed
amendment to Rule 7004(e) would reduce that time to seven days.

Under the civil rules, a defendant’s time to respond to a summons and complaint
(30 days) begins when the summons and complaint are actually served. Under the
bankruptcy rules, however, the defendant’s response time is calculated from the date that
the summons is issued.

He noted that concern had been expressed that seven days may be too short a
period to effect service. Nevertheless, he said, the advisory committee believed that the
time is sufficient and will encourage prompt service after issuance of a summons. He
added that bankruptcy service is relatively easy and may be effected anywhere in the
United States by first-class mail. Moreover, the necessary paperwork is usually
generated by computer.

He added that the bankruptcy system has a strong objective in favor of moving
cases quickly. In addition, calculating the time for service from the date of issuance,
rather than service, provides clarity because issuance is noted on the court’s docket.
Finally, he explained that the time for service had traditionally been 10 days in the
bankruptcy rules, but was increased to 14 days as a result of the omnibus 2009 time-
computation amendments.

The committee without objection by voice vote approved the proposed
amendments for publication.

FED. R. BANKR. P. 7008, 7012(b), 7016, 9027, and 9033(a)

Professor McKenzie reported that the advisory committee was recommending
publishing proposed amendments to five bankruptcy rules to deal with the recent
Supreme Court decision in Stern v. Marshall, 564 U.S. | 131 S.Ct. 2594 (2011). In
Stern, the Court held that a non-Article III bankruptcy judge could not enter final
judgment on a debtor’s state common-law counterclaim against a creditor of the
bankruptcy estate. Even though the governing statute, 28 U.S.C. § 157(b), specifies that
the counterclaim is a “core proceeding” that a bankruptcy judge may hear and determine
with finality, the Court held that it was unconstitutional for Congress to assign final
adjudicatory authority over the matter to a bankruptcy judge.

Professor McKenzie noted that the Federal Rules of Bankruptcy Procedure
incorporate the statutory distinction between “core” and “non-core” proceedings and
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recognize that a bankruptcy judge’s authority is much more limited in non-core
proceedings than in core proceedings. Under the current rules, a party filing a motion has
to state whether the proceeding is core or non-core, and a response must do the same.

Since Stern, however, a core proceeding under the statute may not be a core
proceeding under the Constitution. Therefore, the advisory committee, he said, decided
that it was necessary to remove the words “core” and “non-core” from the rules entirely.

Instead, the advisory committee would amend FED. R. BANKR. P. 7016 (pretrial
procedures and formulating issues) to make clear that a bankruptcy judge must consider
his or her authority to enter final orders and judgment in all adversary proceedings. The
judge’s decision, moreover, will be informed by the allegations of the parties as to
whether the judge has that authority. This broad approach, he said, will allow the law to
continue to develop without having to change the rules again in the future.

Judge Wedoff reported that it is unclear since Stern whether a bankruptcy judge
may enter a final judgment in a preference action or avoidance action. He pointed out
that under the proposed amendments, however, there will be no need to distinguish
between core and non-core proceedings. Rather, the parties will only have to decide
whether they consent to entry of final orders or judgment by the bankruptcy judge. The
judge will then decide whether to: (1) hear and determine the proceeding; (2) hear it and
issue proposed findings of fact and conclusions of law; or (3) take some other action.

A member commended the advisory committee for an elegant solution to a
difficult problem. He suggested that the revised heading to revised Rule 7016
(“procedure”) may be too limited.

The committee without objection by voice vote approved the proposed
amendments for publication.

FED. R. BANKR. P. 8001-8028

Judge Wedoff explained that the advisory committee’s thorough revision of Part
VIII of the Federal Rules of Bankruptcy Procedure — the bankruptcy appellate rules — was
the result of a multi-year project to bring the rules into closer alignment with the Federal
Rules of Appellate Procedure, to make the rules simpler and clearer, and to recognize that
bankruptcy documents today are normally filed, served, and transmitted electronically,
rather than in paper form.

He thanked Professor Gibson, emphasizing that she deserved enormous credit for
having coordinated the huge forms project. He noted that she had immersed herself in all
the details of appellate practice, had conducted considerable research, and had drafted a
great many documents for the committee. He also thanked James Wannamaker and
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Bridget Healy, attorneys in the Bankruptcy Judges Division of the Administrative Office,
for their dedication and professional assistance to the project. In addition, he expressed

the committee’s appreciation to Professor Struve, Professor Kimble, and Mr. Spaniol for
their incisive and important contributions to the project, often made on very short notice.

He and Professor Gibson proceeded to describe each Part VIII rule not previously
presented to the Standing Committee (Rules 8013-8028) and some additional changes
made in the rules presented at the January 2012 meeting (Rules 8001-8012).

Fed. R. Bankr. P. 8001

Professor Gibson reported that since the January 2012 Standing Committee
meeting, the advisory committee had made two additional changes in Rule 8001 (scope
of Part VIII, definition of “BAP,” and method of transmitting documents). The draft rule
presented in January had included a general definition of the term “appellate court” to
mean either the district court or the bankruptcy appellate panel — the court in which the
first-level bankruptcy appeal is pending or will be taken. It did not, though, include the
court of appeals.

It was suggested at the last meeting that the term is misleading because “appellate
court” in common parlance generally refers to the court of appeals. As a result, she said,
the advisory committee had eliminated the general definition. Each of the revised rules
now refers specifically to the district court or the “BAP.” Despite the objections of the
style consultants, she added, the advisory committee decided to use the universally
recognized abbreviation for a bankruptcy appellate panel and to define BAP in Rule
8001(b).

She said that there was a need to highlight a strong presumption in the revised
rule in favor of electronic transmission of documents. Accordingly, revised Rule 8001(c)
states specifically that a document must be sent electronically under the Part VIII rules,
unless: (1) it is being sent by or to a pro se individual; or (2) a local court’s rule permits
or requires mailing or other means of delivery. She added that the advisory committee
was comfortable with using the term “transmitting.”

Fed. R. Bankr. P. 8007

Professor Gibson stated that Rule 8007 (stay pending appeal, bonds, and
suspension of proceedings) had been restyled and subheadings added. In addition, the
advisory committee corrected the omission of a reference to the court of appeals in
subdivision (c).

A member pointed out that under proposed Rule 8007(b), the showing required
for making a motion for relief in the appellate court deals with two situations: (1) where
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moving first in the bankruptcy court would be impracticable; and (2) where the
bankruptcy court has already ruled. But, he said, the Federal Rules of Appellate
Procedure cover a third possibility — where a motion was filed below but not ruled on.

Judge Wedoff agreed to revise Rule 8007(b)(2)(B) to require the moving party to
state whether the bankruptcy court has ruled on the motion, and, if so, what the reasons
were for the ruling.

Fed. R. Bankr. P. 8009

Professor Gibson noted that proposed Rule 8009 (record on appeal and sealed
documents) was incorporated by reference in the proposed new FED. R. APP. P. 6(c),
which will govern permissive direct appeals from a bankruptcy court to a court of
appeals.

Fed. R. Bankr. P. 8010

Professor Gibson reported that the advisory committee had made several changes
in Rule 8010 (completing and transmitting the record) since the January 2012 meeting
after conferring with clerks of the bankruptcy courts, the clerk of a bankruptcy appellate
panel, and Administrative Office staff. She noted that bankruptcy courts generally use
recording devices to take the record. If a transcript of a proceeding is ordered, it is
produced for the court from the electronic record, usually by a contract service provider.

The rule requires the “reporter” to prepare and file the transcript with the
bankruptcy clerk, but there is some question as to the identity of the reporter when a
recording device is used. The advisory committee, she said, decided that the “reporter”
should be defined in Rule 8010(a) as the person or service that the bankruptcy court
designates to transcribe the recording.

In addition, the rule requires reporters to file all documents with the bankruptcy
clerk. In the Federal Rules of Appellate Procedure, by contrast, reporters file certain
documents in the appellate court and others in the district court. The reporter in a
bankruptcy case, though, may not know where an appeal is pending.
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Fed. R. Bankr. P. 8011

Professor Gibson reported that a minor typographical error had been corrected in
Rule 8011 (filing, service, and signature) since the last Standing Committee meeting.

With regard to proof of service, a member questioned whether affidavits of
service still serve a useful purpose in light of the universal use of CM/ECF in the federal
courts. He noted that service in virtually all his civil cases is accomplished through
CM/ECEF, and there is no need to make the parties file an affidavit of service. He
suggested that the Advisory Committee on Civil Rules consider removing the
requirement of a certificate of service in the future.

Fed. R. Bankr. P. 8013

Professor Gibson noted that proposed Rule 8013 (motions and intervention)
would change current bankruptcy practice. Currently, a person filing a motion or
response may file a separate brief. The new rule, however, would not permit briefs to be
filed in support of or in response to motions. Instead, it adopts the practice in FED. R.
APP. P. 27 (motions), requiring that legal arguments be included in the motion or
response.

She reported that proposed FED. R. BANKR. P. 8013(g) is a new provision for the
bankruptcy rules. It is also not included in the Federal Rules of Appellate Procedure. It
will authorize motions for intervention in an appeal pending in a district court or
bankruptcy appellate panel. The party seeking to intervene must state in its motion why
it did not intervene below.

Fed. R. Bankr. P. 8014

Professor Gibson explained that Rule 8014 (briefs) largely tracks the Federal
Rules of Appellate Procedure and incorporates the proposed amendment to FED. R. APP.
P. 28(a)(6) (briefs), which combines the statements of the case and of the facts into a
single statement. (See pages 5 and 6 of these minutes.) In a change from current
bankruptcy practice, revised Rule 8014 follows the Federal Rules of Appellate Procedure
and requires inclusion of a summary of argument in the briefs. New Rule 8014(f) adopts
the provision of FED. R. APP. P. 28(j) regarding the submission of supplemental
authorities. Unlike the appellate rule, the proposed Rule 8014(f) proposes a definite time
limit of seven days for any response, unless the court orders otherwise.

She emphasized that the advisory committee was attempting to make the
bankruptcy rules as similar as practicable to the Federal Rules of Appellate Procedure to
make it easier for the bar to handle double appeals, i.e., an appeal first to a district court
or bankruptcy appellate panel, and then to the court of appeals.
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Fed. R. Bankr. P. 8015

Professor Gibson noted that Rule 8015 (form and length of briefs, appendices,
and other papers) was modeled on FED. R. APP. P. 32 (form and length of briefs,
appendices, and other papers). The new bankruptcy rule adopts the provisions of the
appellate rule governing the length of briefs, but not those prescribing the colors for brief
covers. She added that the change is likely to attract comments during the publication
period because new Rule 8015(a)(7) reduces the length of principal and reply briefs
currently permitted in the bankruptcy rules. To achieve consistency with FED. R. App. P.
32(a)(7), it reduces the page limits for a principal brief from 50 pages to 30, and those for
a reply brief from 25 to 15.

Fed. R. Bankr. P. 8016

Professor Gibson reported that Rule 8016 (cross-appeals) was new to bankruptcy
and modeled on FED. R. APP. P. 28.1 (cross-appeals). A member noted, though, that
proposed Rule 8016(e) does not exactly parallel the appellate rule. Moreover, it does not
include a provision, similar to that in Rule 8018(a), allowing a district court or
bankruptcy appellate panel by local rule or order to modify the rule’s time limits.

Judge Wedoff suggested that it would be possible to incorporate the Rule 8018
language on local court modifications into Rule 8016. He added that Rules 8016 and
8018 should be internally consistent, even though there may be some differences between
them and the counterpart appellate rules. A participant recommended making both the
bankruptcy and appellate rules internally consistent and consistent with each other. The
same provisions should apply in both sets of rules.

Another participant recommended not including any provision in the bankruptcy
rules allowing a local court to extend the time limits of the national rules. He suggested
that it will only encourage extensions.

Fed. R. Bankr. P. 8017

Professor Gibson reported that Rule 8017 (amicus briefs) was new to bankruptcy
and was derived from FED. R. APp. P. 29 (amicus briefs). She pointed out that proposed
Rule 8017(a) would allow a bankruptcy court on its own motion to request an amicus
brief.
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Fed. R. Bankr. P. 8018

Professor Gibson reported that Rule 8018 (serving and filing briefs) would
continue the existing bankruptcy practice that allows an appellee to file a separate
appendix. It differs from FED. R. APP. P. 30 (appendix to briefs), which requires all the
parties to file a single appendix. Rule 8018(a) lengthens the period for filing initial briefs
from the current 14 days to 30. Since requests for extensions of time are very common,
she said, it just makes sense to increase the deadline to 30 days.

Fed. R. Bankr. P. 8019

Professor Gibson noted that proposed Rule 8019 (oral argument) tracks FED. R.
APP. P. 34(a)(1) (oral argument) and is more detailed than the current bankruptcy rule.
Rule 8019(a) would alter the existing bankruptcy rule by: (1) authorizing the court to
require the parties to submit a statement about the need for oral argument; and (2)
permitting a statement to explain why oral argument is not needed, rather than only why
it should be allowed. Rule 8019(f) gives the court discretion, when the appellee fails to
appear for oral argument, either to hear the appellant’s argument or to postpone it.

Fed. R. Bankr. P. 8020

Professor Gibson reported that Rule 8020 (frivolous appeal and other misconduct)
was derived from FED. R. APP. P. 38 (frivolous appeals, damages and costs) and FED. R.
APP. P. 46(c) (attorney discipline). It applies to misconduct both by parties and
attorneys.

Fed. R. Bankr. P. 8021

Professor Gibson noted that Rule 8021 (costs) would continue the existing
bankruptcy practice that gives the bankruptcy clerk the entire responsibility for taxing
costs on appeal. The practice under FED. R. APP. P. 39 (costs), on the other hand,
involves both the court of appeals and the district court in taxing costs.

Rule 8021(b) was added to govern costs assessed against the United States.
Derived from FED. R. APP. P. 39(b), it is not included in the current bankruptcy rules.

Fed. R. Bankr. P. 8022

Professor Gibson reported that Rule 8022 (motion for rehearing) would continue
the current bankruptcy practice of requiring that a motion for rehearing be filed within 14
days after entry of judgment on appeal. It differs from FED. R. APP. P. 40(a)(1) (time to
file a petition for rehearing), which gives parties 45 days to file a rehearing motion in any
civil case in which the United States is a party. She added that the Department of Justice
reported that it had no problem with the rule.
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Fed. R. Bankr. P. 8023

Professor Gibson reported that proposed Rule 8023 (voluntary dismissal) deviates
from both the existing bankruptcy rule and the Federal Rules of Appellate Procedure. It
would allow a voluntary dismissal while a case is still pending. Under the current rules, a
case on appeal from a bankruptcy judge is not docketed in the district court or bankruptcy
appellate panel until the record is transmitted. But under the new Rule 8023, the appeal
will be docketed immediately after the notice of appeal is filed. The notice, moreover,
will normally be transmitted electronically to the district court or bankruptcy appellate
panel. The advisory committee, she said, concluded that it is very unlikely that an appeal
will be voluntarily dismissed before it is docketed.

Fed. R. Bankr. P. 8024

Professor Gibson reported that Rule 8024 (clerk’s duties on disposition of an
appeal) contained virtually no changes, other than stylistic, from the current bankruptcy
rule.

Fed. R. Bankr. P. 8025

Professor Gibson reported that Rule 8025 (stay of a district court or BAP
judgment) contained only stylistic changes from the existing bankruptcy rule. She
pointed out, though, that subdivision (c) was new. It specifies that if the district court or
BAP affirms a bankruptcy court ruling and the appellate judgment is stayed, the
bankruptcy court’s order, judgment, or decree will be automatically stayed to the same
extent as the stay of the appellate judgment.

Fed. R. Bankr. P. 8026

Professor Gibson reported that Rule 8026 (rules by circuit councils and district
courts, and procedure when there is no controlling law) contained only stylistic changes
from the current bankruptcy rule.

Fed. R. Bankr. P. 8027

Professor Gibson reported that Rule 8027 (notice of mediation procedure) was a
new rule with no counterpart in the Federal Rules of Appellate Procedure. It provides
that if a district court or bankruptcy appellate panel has a mediation procedure applicable
to bankruptcy appeals, the clerk of the district court or the panel must notify the parties
promptly after the appeal is docketed whether the mediation procedure applies, what its
requirements are, and how it affects the time for filing briefs in the appeal.
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Fed. R. Bankr. P. 8028

Professor Gibson explained that Rule 8028 (suspension of rules in Part VIII) was
derived from current FED. R. BANKR. P. 8019 (suspension of rules in Part VIII) and FED.
R. App. P. 2 (suspension of rules). It authorizes a district court, bankruptcy appellate
panel, or court of appeals to suspend the requirements or provisions of the Part VIII rules,
except for certain enumerated rules. The new rule expands the current list of rules that
may not be suspended.

Professor Gibson reported that the current FED. R. BANKR. P. 8013 (disposition of
appeal and weight accorded fact findings) would be eliminated. The first part of that rule
specifies what a district court or BAP may do on an appeal, i.e., affirm, modify, reverse,
or remand. She noted that there is no similar provision in the Federal Rules of Appellate
Procedure. The second part of the current rule specifies the weight that must be given to
a bankruptcy judge’s findings of fact. She explained that the provision is not needed
because it is already covered by FED. R. C1v. P. 52 (findings and conclusions) and
incorporated by FED. R. BANKR. P. 7052 (findings by the court).

The committee without objection by voice vote approved the proposed
amendments for publication.

FED. R. BANKR. P. 9023 and 9024

Judge Wedoff explained that FED. R. BANKR. P. 9023 (new trials and amendment
of judgments) and FED. R. BANKR. P. 9024 (relief from a judgment or order) would be
amended to add a cross-reference in each rule to the procedure set forth in proposed new
Rule 8008, governing indicative rulings.

The committee without objection by voice vote approved the proposed
amendments for publication.

MODERNIZATION OF THE OFFICIAL FORMS

Judge Wedoff explained that the bankruptcy process is driven in large measure by
forms. Several of the current forms, however, are difficult to complete, especially for
people unfamiliar with the bankruptcy system. In addition, the forms take little
cognizance of electronic filing in the bankruptcy courts.

He explained that forms modernization has been a major, multi-year project of the
advisory committee, working under the leadership of Judge Elizabeth L. Perris and in
close coordination with the Administrative Office and the Federal Judicial Center. The
major goals of the project have been: (1) to improve the quality and clarity of the forms
in order to elicit more complete and accurate information from debtors and creditors; and
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(2) to enhance the interface between the forms and modern technology, especially the
“next generation” of CM/ECF currently under development.

He said that the advisory committee and the forms-project team had reached out
extensively to users of the bankruptcy system to seek their input in redesign and testing
of the forms. In addition, the committee had made an important policy decision at the
outset to separate the forms used by individual debtors from those used by entities other
than individuals.

He explained that the first nine forms, now presented for authority to publish, are
a subset of the larger package of individual forms filed by debtors at the beginning of a
case. He emphasized that the forms used by individuals need to be less technical in
language because individuals are generally less sophisticated than other entities and may
not have the assistance of experienced bankruptcy counsel. As a result, he said, the
revised individual forms are written in more conversational language, have a more
approachable format, and contain substantially more instructions.

OFFICIAL FORMS 3A AND 3B

Judge Wedoff explained that debtors who cannot pay the filing fee have two
options — either to ask the court for permission to pay the fee in installments (Form 3A)
or to waive the fee (Form 3B). The latter option is available only to individuals whose
combined family monthly income is less than 150% of the official poverty guideline last
published by the Department of Health and Human Services.

In addition to major stylistic and formatting changes common to all the new
forms, three minor substantive changes were made in Form 3B. First, the opening
question asks for the size of the debtor’s family, as listed on Schedule J. That
information is currently required on Schedule I. Second, the income portion of the form
was changed to specify that non-cash governmental assistance, such as food stamps or
housing subsidies, will not count against the debtor as income in determining eligibility
for a fee waiver. The information, though, will continue to be reported for purposes of
determining the debtor’s ability to pay the filing fee. Third, the new form eliminates the
declaration and signature section for non-attorney bankruptcy petition preparers because
the same declaration is already required on Official Form 19.

The committee without objection by voice vote approved the proposed forms
for publication.
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OFFICIAL FORMS 61 and 6J

Judge Wedoff noted that some substantive changes had been made on Forms 61
(statement of the debtor’s income) and 6J (statement of the debtor’s expenses) to elicit
more accurate and useful information from individual debtors. First, the debtor will have
to provide more information on Form 6J about non-traditional living arrangements, such
as living with an unmarried partner or living and sharing expenses in a household with
non-relatives. The form asks for all financial contributions to the household. Second,
Form 6J asks for separate information on dependents who live with the debtor,
dependents who live separately, and other members of the household. Third, in Chapter
13 cases, Form 6J asks for the debtor’s expenses at two different points in time — when
the debtor files the bankruptcy petition and when the proposed Chapter 13 plan is
confirmed. Fourth, a line has been added to the form setting out a calculation of the
debtor’s monthly net income.

The committee without objection by voice vote approved the proposed forms
for publication.

OFFICIAL FORMS 22A-1, 22A-2, 22B, 22C-1, and 22C-2

Judge Wedoff explained that Form 22, commonly referred to as the “means test”
form, has five variations. It is used to determine a debtor’s “current monthly income”
under 11 U.S.C. § 101(10A) and, in Chapter 7 and Chapter 13 cases, to determine the
debtor’s income remaining after deducting certain specified expenses.

In Chapter 7 cases, the form is used to assess whether the debtor qualifies under
the statute to file a petition under Chapter 7. In Chapter 13, cases, it determines how
much the debtor is able to pay under the plan. Other than stylistic changes, no changes
were made in the form’s Chapter 11 version (Form 22B). But four changes would be
made in the Chapter 7 and Chapter 13 versions.

First, the advisory committee separated both the Chapter 7 and Chapter 13 forms
into two distinct forms each because debtors with income below the median of their state
do not have to list their expenses. As a result, the vast majority of debtors will only have
to fill out the income portion. Thus, all debtors will complete an income form (Form
22A-1 or 22C-1), but only some will have to file the expense form (Form 22A-2 or 22C-
2).

Second, the revised forms modify the deduction for cell phone and internet
expenses to reflect more accurately the Internal Revenue Service allowances incorporated
by the Bankruptcy Code.
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Third, line 60 on the Chapter 13 expense form (Form 22C-2)) would be removed
because it is rarely used. It allows debtors to list, but not deduct from income, “other
necessary expense” items not included within the categories specified by IRS.

Fourth, Form 22C-2 reflects the Supreme Court’s decision in Hamilton v.
Lanning, 560 U.S.  , 130 S. Ct. 2464 (2010). Lanning requires taking a “forward-
looking approach” in calculating a Chapter 13 debtor’s projected disposable income by
considering changes in income or expenses that have occurred or are virtually certain to
occur by the time the plan is confirmed. The changes may either increase or decrease the
debtor’s disposable income. Part 3 of Form 22C-2 will require the debtor to report those
changes.

The committee without objection by voice vote approved the proposed forms
for publication.

Information ltems
FED. R. BANKR. P. 3007(a)

Judge Wedoff reported that proposed amendments to FED. R. BANKR. P. 3007(a)
(objections to claims), published in August 2011, would have specified the time and
manner of serving objections to claims. The rule currently requires that notice of an
objection be provided at least 30 days “prior to the hearing” on the objection. The
proposal would have authorized a negative notice procedure — requiring notice of an
objection to be made at least 30 days before “any scheduled hearing on the objection or
any deadline for the claimant to request a hearing.”

He noted that at its March 2012 meeting, the advisory committee decided to
withdraw the proposed amendments temporarily and consider them as part of its project
to draft a national Chapter 13 form plan.

OFFICIAL FORM 6C

Judge Wedoff reported that the advisory committee had decided not to proceed
with amending Form 6C (property claimed as exempt) by adding a box to give debtors
the option of declaring that the value of property claimed as exempt is the “full fair
market value of the exempted property.” The amendment, published in August 2011,
was intended to reflect the Supreme Court’s decision in Schwab v. Reilly, 560 U.S.
130 S. Ct. 2652 (2010).

He said that representatives of the Chapter 7 and Chapter 13 trustee associations
had objected to the change on the grounds that it would encourage debtors to claim the
full market value of property even when the exemption is capped by statute at a specific
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dollar amount. They predicted that the revision would lead to gamesmanship and a
“plethora of objections.” On the other hand, supporters of the amendment, including
representatives of the consumer bankruptcy attorneys’ association, disputed the
prediction. They argued that it was consistent with Schwab and would be beneficial to
debtors.

Judge Wedoff reported that the advisory committee decided not to proceed with
the amendment because: (1) it is unnecessary since debtors already incorporate the
Schwab language into the existing form; and (2) courts are divided on whether it is
always improper for a debtor to claim as exempt the full fair market value of property
when the exemption is capped at a specific dollar amount. The advisory committee
decided, therefore, that any amendment to the form should await further case law
development. It might also be considered as part of the forms modernization project.

OFFICIAL FORMS 22A AND 22C

Judge Wedoff reported that the advisory committee had decided to defer final
approval of proposed amendments to Forms 22A and 22C (the means test forms) that
would have: (1) reflected changes in the IRS standards on telecommunication expenses;
and (2) changed the Chapter 13 version of the form to respond to the Supreme Court’s
decision in Hamilton v. Lanning, 560 U.S. 130 S. Ct. 2464 (2010).

He said that it would be better to avoid having the proposed amendments take
effect in 2012, only to have substantially reformatted versions of the same forms take
effect in 2013 as part of the forms modernization project. The proposed amendments, he
added, had been incorporated into the first set of modernized forms to be published for
comment in August 2012. (See pages 21-23 of these minutes.)

OFFICIAL FORM FOR CHAPTER 13 PLAN AND RELATED RULE AMENDMENTS

Judge Wedoff explained that the advisory committee was working on drafting a
national form for Chapter 13 plans. He pointed out that a wide variety of local forms and
model plans are currently used in the bankruptcy courts. They impose different
requirements and distinctive features from district to district. The lack of a national form,
he said, makes it difficult for lawyers who practice in several districts, and it adds
transactional costs that are passed on to debtors.

He reported that a recent survey of the bankruptcy bench had established that a
majority of chief bankruptcy judges support developing a national form plan. Therefore,
he said, the advisory committee had established a working group that expects to have a
draft ready soon for informal circulation and comment. He added that it became apparent
during the course of the group’s work that the effectiveness of a national form plan will
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depend on making some simultaneous amendments to the bankruptcy rules to harmonize
practice among the courts and clarify certain procedures.

MINI-CONFERENCE ON NEW MORTGAGE FORMS

Judge Wedoff reported that the advisory committee will hold a mini-conference in
conjunction with its September 2012 meeting to discuss the effectiveness of the new
mortgage-information disclosure forms that took effect on December 1, 2011.

ELECTRONIC SIGNATURES

Judge Wedoff noted that the advisory committee was considering the use of
electronic signatures as part of its forms modernization project. In particular, it was
focusing on whether, and under what circumstances, bankruptcy courts should accept for
filing documents signed electronically without also requiring retention of a paper copy
with an original signature. If retention of an original signature is required, moreover,
who should maintain it? He noted that the committee was exploring a range of options
and contemporary practices.

FORMS MODERNIZATION PROJECT

Judge Wedoff reported that the forms modernization project had nearly completed
its work on all the individual-debtor forms and had begun its work on revising the non-
individual forms.

REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES

Judge Campbell and Professor Cooper presented the report of the advisory
committee, as set forth in Judge Campbell’s memorandum and attachments of May 8§,
2012 (Agenda Item 4).

Amendments for Final Approval
FED. R. C1v. P. 45 and 37

Judge Campbell reported that the advisory committee had undertaken a multi-year
project to revise Rule 45 (subpoenas) by simplifying the rule and addressing several
problems brought to its attention. He noted that during the course of its study, the
advisory committee came to appreciate that Rule 45 is an important workhorse in civil
litigation that governs virtually all discovery involving non-parties and accomplishes
several other important procedural purposes.
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After reviewing the pertinent literature on the rule and canvassing the bar, the
committee developed a list of 17 concerns that might potentially be addressed through
rule amendments. The list was eventually boiled down to four proposed changes:

(1) simplification of the rule; (2) transfer of subpoena-related motions; (3) trial subpoenas
for distant parties and party witnesses; and (4) notice of service of documents-only
subpoenas. A revised rule incorporating those changes was published for public comment
in August 2011, and some minor modifications were made after publication. The revised
rule, he said, was now ready for final approval by the Judicial Conference.

1. Simplification of the rule

He noted that the first category of proposed changes would simplify an overly
complex rule. As Rule 45 is now written, he explained, a lawyer has to look in three
different parts of the rule to determine where a subpoena may be issued, where it may be
served, and where performance may be required.

First, Rule 45(a)(2) specifies which court may issue a subpoena. It may be a
different court for trial, for deposition discovery, or for document discovery. Second,
Rule 45(b)(2) specifies four different possibilities for the place where a subpoena may be
served. It may be within the district, outside the district but within 100 miles of the place
of compliance, anywhere in the state where the district sits if state law permits, or
anywhere in the United States if federal law authorizes it. Third, Rule 45(c) imposes
limits on the place of enforcement. A non-party, for example, cannot be required to
travel more than 100 miles to comply with a subpoena, except to attend a trial. In that
case, attendance may be anywhere in the state if the the person does not have to incur
“substantial expense” to travel. He said that it was the experience of all the judges on the
advisory committee that even good lawyers get the various provisions of the rule wrong
from time to time.

The advisory committee’s proposed simplification addresses those problems and
should eliminate most of the confusion. First, revised Rule 45(a)(2) specifies that the
court that issues a subpoena is the court that presides over the case. There are no other
possibilities. Second, Rule 45(b)(2) specifies that a subpoena may be served at any place
in the United States. Third, Rule 45(c)(3) specifies where performance may be required.
Essentially, it preserves the performance requirements of the current rule, but eliminates
its reference to state law.

There is, he said, precedent in the rules for authorizing nationwide service. Rule
45(b)(2)(D), he noted, currently authorizes service in another state if there is a federal
statute that authorizes it. In addition, the Federal Rules of Criminal Procedure authorize
nationwide service (FED. R. CRIM. P. 17)(e)).

Professor Marcus said that the public comments on simplification of the rule were
very favorable, and some offered suggestions for additional clarification. As a result, the
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committee made some changes in the committee note, dealing with depositions of party
witnesses and subpoenas for remote testimony. In essence, though, the changes made
after publication were very minor.

Professor Marcus pointed out that under the committee’s proposal, as published,
Rule 45(¢c)(2) would have left it essentially to the parties to designate the place for
production of Rule 34 discovery materials. It provided that a subpoena could command
production “at a place reasonably convenient for the person who is commanded to
produce.” But, he explained, that simplification did not work and could lead to mischief.
Accordingly, the committee revised Rule 45(c)(2) to specify that a subpoena may
command production “at a place within 100 miles of where the person resides, is
employed, or regularly transacts business in person.” That formulation essentially
preserves the current arrangements, but states them more clearly.

2. Transfer of subpoena-related motions

Judge Campbell explained that the modified rule, like the current rule, specifies
that a party receiving a subpoena typically has to litigate the enforceability of the
subpoena in the court in the district where the performance is required. The producing
party, thus, enjoys the convenience of having its dispute handled locally and does not
have to travel to a different part of the country to litigate.

Rule 45, however, does not currently allow the court where production is required
to transfer a dispute back to the court having jurisdiction over the case. Yet, there are
certain situations in which the court in the district of performance should be allowed to
refer a dispute to the judge presiding over the case. There is, he said, a split in the case
law on the matter, and some courts in fact transfer disputes. The current rule, though,
does not authorize the practice expressly.

The proposed new Rule 45(f) would resolve the matter and explicitly allow
certain disputes to be resolved by the judge presiding over the case. It would allow the
local court to transfer the case either on the consent of the person subject to the subpoena
or if the court finds “exceptional circumstances.” He reported that some public
comments questioned whether exceptional circumstances was the appropriate standard
for authorizing a transfer, but the advisory committee ultimately concluded unanimously
that it was.

The proposed amendment to FED. R. C1v. P. 37 (failure to make disclosures or
cooperate in discovery) would conform that rule to the proposed amendments to Rule
45(f). A new second sentence in Rule 37(b)(1) deals with contempt of orders entered
after a transfer. It provides that failure to comply with a transferee court’s deposition-
related order may be treated as contempt of either the court where the discovery is taken
or the court where the action is pending..
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Professor Marcus pointed out that the August 2011 publication had highlighted
the new transfer provision and expressly invited comment on two questions: (1) whether
consent of the parties should be required in addition to consent by the person served with
the subpoena; and (2) whether “exceptional circumstances” should be the standard for
transfer if the non-party does not consent. Considerable public comment argued that it
was inappropriate to require party consent. As long as the recipient of the subpoenas
consents to the transfer, the parties should have no veto over the matter. The advisory
committee, he said, revised the rule to remove the party-consent feature.

With regard to the appropriate standard for authorizing a transfer in the absence
of consent, considerable public support was voiced for a more flexible, less demanding
standard. But formulating an appropriate lesser standard, while still protecting the
primary interests of the producing party, had been very challenging. The advisory
committee and its discovery subcommittee discussed the matter at considerable length
and decided to retain the exceptional circumstances standard, but add some clarifying
language to the committee note. The note was recast to state that if the local non-party
served with a subpoena does not consent to a transfer, the court’s prime concern should
be to avoid imposing burdens on that person. In some circumstances, though, a transfer
may be warranted to avoid disrupting the issuing court’s management of the underlying
litigation. In short, transfer is appropriate only if those case-management interests
outweigh the interests of the producing party in obtaining local resolution of the dispute.

A member praised the work of the advisory committee and said that the proposed
changes were long overdue. He noted that few rules of procedure are used more often,
yet are harder to work with, than Rule 45. Nevertheless, he said, the “exceptional
circumstances” standard may be too high. It may underestimate the needs of a judge
presiding over a big, hotly disputed civil case to have flexibility in controlling the case.
It may also underestimate how easy it is today to conduct hearings and resolve disputes
by telephone or video-conference. He noted that when subpoena disputes arise, it is
common for the judge in the district of compliance to call the judge having jurisdiction
over the underlying case to discuss the matter.

In addition, he said, the language in the committee note stating that transfers
should be “truly rare” events is much too restrictive. It tells judges, in essence, that
transfers should almost never occur. He added that a more generous standard is
warranted, and “good cause” should be considered as a substitute. He recommended
combining a good cause standard with an appropriate explanation in the committee note
to give judges the flexibility they need to decide what is best in each case.

Judge Campbell explained that some public comments had suggested a good

cause standard, and the advisory committee considered them carefully. But it ultimately
concluded that it had to err in favor of protecting third parties who receive subpoenas and
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sparing them from assuming undue burdens and hiring counsel in other parts of the
country. The exceptional circumstances standard, he said, will afford them more
protection than the good cause standard.

He said that the committee was concerned that if the rule were to contain a “good
cause” standard, many busy district judges faced with subpoena disputes in out-of-district
cases would be readily inclined to transfer them routinely to the issuing court. The rule,
he said, should make those busy district judges pause and carefully balance the reasons
for a transfer against the burdens imposed on the subject of the subpoena. In essence, he
explained, the committee concluded that it was essential to have a higher threshold than
mere good cause.

Professor Marcus added that it is very difficult to achieve just the right balance in
the rule. It is, he said, particularly difficult to draft a standard that falls somewhere
between “exceptional circumstances,” which is very difficult to satisfy, and “good
cause,” which is quite easy to satisfy. He added that the comments from the ABA
Section on Litigation were very supportive of retaining the exceptional circumstances
standard in order to protect non-party witnesses.

A member argued in favor of retaining the exceptional circumstances standard,
and emphasized that it was important to resolve the current conflict in the law and
explicitly authorize transfers in appropriate, limited circumstances. She added that the
rule should be designed for the average civil case, not the exceptional case. The great
majority of subpoena disputes, she said, involve local issues and should be resolved
locally. As a practical matter, a good cause standard would lead to excessive transfers.

A participant spoke in favor of the good cause standard, but recommended that if
the exceptional circumstances standard were retained, the committee note should be
toned down and revised to eliminate the current language stating that transfers should be
“truly rare.” In addition, it would be useful to refer in the note to the difference between
the average case with a local third party and complex litigation in which the lawyers
hotly dispute every aspect of a case, including the subpoenas. He added that not all
subpoenaed persons are in fact uninvolved, uninterested third parties. Often, the
subpoenaed person, although not a party to the case, may well have a direct financial
interest in the litigation.

A member agreed that the word “truly”” should be eliminated from the note, but
supported the advisory committee’s decision to retain the exceptional circumstances
standard. A member recommended resolving the matter by eliminating the second
sentence in the third paragraph of the portion of the committee note dealing with Rule
45(f). As revised, it would read: “In the absence of consent, the court may transfer in
exceptional circumstances, and the proponent of transfer bears the burden of showing
that such circumstances are presented.”
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A member expressed concern about the language added to the committee note
after publication regarding the issuance of subpoenas to require testimony from a remote
location. He suggested that the committee should consider amending Rule 45(¢c)(1) itself
to clarify that it applies both to attendance at trial and testimony by contemporary
transmission from a different location under Rule 43(a).

3. Trial subpoenas for distant parties and party officers

Judge Campbell explained that the third change in the rule resolves the split in the
case law in the wake of In re Vioxx Products Liability Litigation, 438 F. Supp. 2d 664
(E.D. La. 2006). The district court in that case read Rule 45 as permitting a subpoena to
compel a party officer to testify at a trial at a distant location. Other courts, though, have
ruled that parties cannot be compelled to travel long distances from outside the state to
attend trial because they have not been served with subpoenas within the state, as
required by Rule 45(b)(2).

The advisory committee, he said, was of the view that Vioxx misread Rule 45, in
part because the current rule is overly complex. The proposed amendments, he said,
would overrule the Vioxx line of cases and confirm that party officers can only be
compelled to testify at trial within the geographical limits that apply to all witnesses. He
noted that the committee had highlighted the matter when it published the rule by
including in the publication an alternative draft text that would have codified the Vioxx
approach.

The public comments, he said, were split, with no consensus emerging for either
position. The advisory committee decided ultimately that it should not change the
original intent of a rule that has worked well for decades. Professor Marcus added that
the committee’s concern was that if the rule were amended to codify Vioxx, subpoenas
could be used to exert undue pressures on a party and its officers. Moreover, there are
alternate ways of dealing with the problems of obtaining testimony from party witnesses,
including the use of remote testimony under Rule 43(a).

4. Notice of service of documents-only subpoenas

Judge Campbell explained that the current Rule 45 requires parties to notice other
parties that they are serving a subpoena. But the provision is hidden as the last sentence
of Rule 45(b)(1), and many lawyers are unaware of it. The advisory committee proposal,
he said, relocates the provision to a more prominent place as a separate new paragraph
45(a)(4), entitled “notice to other parties before service.” In addition, the revised rule
requires that a copy of the subpoena be attached to the notice.
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Judge Campbell said that the advisory committee realized that many other
reasonable notice provisions might have been added to the rule. For example, it could
have required that: notice be given a specific number of days in advance of service of the
subpoena; additional notice be given if the subpoena is modified by agreement; notice be
given when documents are received; and copies of documents be provided by the
receiving party to the other parties in the litigation. The rule could also have specified
the sanctions for non-compliance with the notice requirements.

The advisory committee, however, concluded that those provisions, though
sensible, should not be included because the primary purpose of the amendments is to get
parties to give notice of subpoenas. Just accomplishing that objective should resolve
most of the current problems. The remaining issues can generally be worked out if
lawyers are left to their own devices to consult with opposing counsel to obtain copies of
whatever documents they need. The committee, he said, was concerned about the length
and complexity of the current rule and did not want to add to that length and complexity
by dictating additional details. He added, though, that the committee could return to the
rule in the future if problems persist.

Professor Marcus said that many competing suggestions had been received for
additional provisions. He added that, at the urging of the Department of Justice, the
committee had made a change in the rule following publication to restore the words
“before trial” to the notice provision. It also added in Rule 45(c)(4) the word “pretrial”
before “inspection of premises.”

Judge Campbell noted that the advisory committee had considered whether the
time limit in current Rule 45(c) for serving objections to subpoenas was too short, but
decided not to change it. He added that the matter rarely results in litigation, as courts
allow extensions of time when appropriate. He agreed to a member’s suggestion that
language in lines 43 and 44 of the committee note be deleted. It had suggested that
parties may ask that additional notice requirements be included in a court’s scheduling
order.

The committee unanimously by voice vote approved the proposed
amendments for final approval by the Judicial Conference.

Information Items
PRESERVATION AND SPOLIATION
Judge Campbell reported that one of the panels at the committee’s 2010 Duke
Law School conference had urged the committee to approve a detailed civil rule

specifying when an obligation to preserve information for litigation is triggered, the
scope of that obligation, the number of custodians who should preserve information, and

November 1-2, 2012 Page 100 of 542



June 2012 Standing Committee - Draft Minutes Page 33

the sanctions to be imposed for various levels of culpability. After the conference, Judge
Kravitz, then chair of the advisory committee, tasked the committee’s discovery
subcommittee with following up on the recommendations.

The subcommittee began its work in September 2010 by asking the Federal
Judicial Center to study the frequency and nature of sanctions litigation in the district
courts. The Center’s research found that litigation is rare, as only 209 spoliation motions
had been filed in more than 130,000 civil cases studied, only about half of which
involved electronic discovery. The subcommittee also studied a large number of federal
and state laws that impose various preservation obligations.

The subcommittee, he said, then drafted three possible rules to address
preservation. The first was a very detailed rule that provided specific directives and
attempted to prescribe which events trigger a duty to preserve, what the scope of the
preservation duty is, and what sanctions may be imposed for a failure to preserve. The
committee, however, found it exceedingly difficult to draft a detailed rule that could be
applied across all the broad variety of potential cases and give any meaningful certainty
to the parties.

The second rule also addressed the triggering events for preservation, the scope of
retention obligations, and sanctions for violations, but it did so in a much more general
way. Essentially it provided broad directions to behave reasonably and preserve
information in reasonable anticipation of litigation.

The third rule focused just on sanctions under Rule 37 in order to promote
national uniformity and constraint in imposing sanctions. Currently, there is substantial
dispute among the circuits on what level of culpability gives rise to sanctions for failure
to preserve. The prevailing standards now range from mere negligence to wilfulness or
bad faith.

The third rule specified that a court may order curative or remedial measures
without finding culpability. Imposition of sanctions of the kind listed in Rule 37(b), on
the other hand, would require wilfulness or bad faith. The proposed rule identified the
factors that a court should consider in assessing the need for sanctions. Those factors,
moreover, should also provide helpful guidance to parties at the time they are considering
their preservation decisions.

Judge Campbell said that the three draft rules had been discussed with about 25
very knowledgeable people at the committee’s September 2011 mini-conference in
Dallas. A wide range of views was expressed, but no consensus emerged. Many written
comments were received by the committee and posted on the judiciary’s website. They
embrace a full range of proposals. Some groups argued that there is an urgent need for a
very detailed rule on preservation and spoliation with bright-line standards. One, for
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example, suggested that a duty to preserve should only be triggered by the actual
commencement of litigation. Others contended that no rule is needed at all, as the
common law should continue its development. The Department of Justice, he said, took
the position that it is premature to write a rule on these subjects.

The subject area, he said, continues to be very dynamic. In April 2012, the
RAND Corporation completed a study of large corporations, documenting that they
spend millions of dollars in trying to comply with preservation obligations. About 73%
of the costs are spent on lawyers reviewing materials and 27% on the preservation of
information itself. A recent in-house study by the Department of Justice generally
corroborated the conclusion of the Federal Judicial Center that spoliation disputes in
court are rare. Another recent study, by Professor William Hubbard, found that the
problem arises only in a small percentage of cases, but when it does it can be
extraordinarily expensive.

Judge Campbell pointed out that the Seventh Circuit was conducting a pilot
program on electronic discovery and preservation that emphasizes the need for the parties
to cooperate and discuss preservation early in the litigation. The pilot, he said, was
entering its third phase and producing a good deal of helpful information. The Southern
District of New York recently launched a complex-case pilot program that also includes
preservation as an element. The Federal Circuit promulgated clear guidelines on
discovery of electronically stored information and has placed some important limits on
discovery in patent cases. A Sedona Conference working group has been working for
months on a consensus rule for the committee’s consideration. The group, he noted, had
not yet reached consensus on potential rule amendments. Finally, he said, the case law
continues to evolve, as trial judges are taking imaginative steps to deal with preservation
problems and restrain unnecessary costs.

Judge Campbell reported that the advisory committee was still leaning towards a
sanctions-only rule, rather than a rule that tries to define trigger and scope. Nevertheless,
the subcommittee was still absorbing and discussing the many sources of information
coming before it. He suggested that the subcommittee may have a more concrete draft
available for the advisory committee’s consideration at its November 2012 meeting.

He noted that the advisory committee was aware that some are frustrated with the
pace of the project. But, he said, the delay in producing a rule has not been for lack of
effort. Rather, the issues are particularly difficult, and the views expressed to the
subcommittee have been very far apart. He noted that even if the committee were to
approve a rule at its next meeting, it could not take effect before December 2015.

He reported that in December 2011, the House Judiciary Subcommittee on the

Constitution had held a hearing on the costs and burdens of civil discovery. The
proceedings included substantial discussion on electronic discovery issues. The basic
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message from the majority was that preservation obligations and electronic discovery
cost corporations substantial money and are a drain on innovation and jobs. He pointed
out that the witnesses testified that the federal rules process works well, and the rules
committees should continue their efforts to solve the current problems. After the
hearings, the subcommittee chair wrote a letter urging the advisory committee to approve
a strong rule. The subcommittee minority, though, followed with a letter asking the
committee to proceed slowly and let the common law work its course.

Professor Marcus pointed out that the advisory committee had not resolved two
critical policy questions and invited input on them from the members. First, he said, a
decision must be made on whether a new rule should be confined just to electronic
discovery or apply to all discoverable information. Second, in light of the strikingly
divergent views expressed to the committee on the subject, a basic decision must be made
on how urgently a new rule is needed and how aggressive it should be.

A member argued that national uniformity is very important because preservation
practices and litigation holds cost parties a great deal of money. The precise contents of
the new rule may not be clear at this point, but the advisory committee should continue to
proceed deliberately and carefully study the various pilot projects underway in the courts.
Eventually, however, it needs to produce a national rule. A participant added that the
primary risk of moving too slowly is that courts will develop their own local rules and
become attached to them, making it more difficult to impose a uniform national rule.

A participant pointed out that efforts have been made, without much result so far,
to prod the corporate community into developing a series of best practices to deal with
preservation of information. Corporations, he said, need to balance their legitimate need
to get rid of information in the normal course of business against the competing need to
preserve certain information in anticipation of eventual litigation. There is, he said,
reluctance on the part of corporate management even to consider the matter, but there
may be some movement in that direction in the future.

He suggested that a sanctions-only rule is appropriate. It would also be desirable,
he said, to include a more emphatic emphasis in Rules 16 and 26 on getting the parties
and the judge to address preservation obligations more directly at the outset of a case.

A member expressed great appreciation for the advisory committee’s work and
agreed with its inclination to pursue a narrow rule that focuses just on Rule 37 sanctions.
He emphasized that the Rules Enabling Act restricts the rules committees’ authority to
matters of procedure only. Preservation duties, though, generally go beyond procedure
and simply cannot be fixed by a rule.

Moreover, he said, the committee cannot the preservation problems because most
litigation is conducted in the state courts, not the federal courts. He suggested that the
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more the committee sticks to procedure and avoids matters of substantive conduct, the
more likely the states will follow its lead. A member added that there is an important
opportunity for the committee to achieve greater national uniformity by working with the
state courts. If the committee produces a good rule, he said, effective complementary
state-court rules could be promoted with the support and encouragement of the
Conference of Chief Justices.

DUKE CONFERENCE SUBCOMMITTEE

Judge Campbell pointed out that it is difficult to speak about preservation without
considering more broadly what information should be permitted in the discovery process,
especially electronically stored information. He reported that the advisory committee had
established a separate subcommittee, chaired by Judge John G. Koeltl, to evaluate the
many helpful ideas for discovery reform raised at the Duke conference and to recommend
which should be proposed as rule amendments. Eventually, he said, the advisory
committee will marry the work of the Duke Conference subcommittee with that of the
discovery subcommittee on spoliation because the two are closely related.

He reported that Professor Cooper had produced very helpful and thought-
provoking drafts of several potential rule amendments to implement the Duke
recommendations. The proposals, he explained, can be categorized as falling into three
sets of proposed changes.

The first set of proposals was designed to promote early and active case
management. They include: reducing the time for service of a complaint from 120 days
to 60; reducing the time for holding a scheduling conference from 120 days to 60 or 45;
requiring judges to actually hold a scheduling conference in person or by telephone; no
longer allowing local court rules to exempt cases from the initial case-management
requirements; requiring parties to hold a conference with the court before filing discovery
motions; and allowing written discovery to be sought before the Rule 26(f) conference is
held, but providing that requests do not have to be answered until after the case-
management conference. The latter provision would let the parties know what discovery
is contemplated when they meet with the judge to discuss a discovery schedule. Those
and other ideas were designed to get the courts more actively involved in the
management of cases and at an earlier stage.

Judge Campbell noted that the second category of possible changes was designed
to curtail the discovery process and make it more efficient. One set of proposals would
take the concept of proportionality and move it into Rule 26(b)((1)’s definition of
discoverable information. It is already there by cross-reference in the last sentence of
that provision, but the proposals would make it more prominent. In essence, the revised
definition would define discoverable information as relevant, non-privileged information
that is proportional to the reasonable needs of the case.
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In addition, he said, the subcommittee was considering limiting discovery
requests by lowering presumptive numbers and time limits, such as reducing the number
of depositions from 10 to 5, the time of depositions from 7 hours to 4, and the number of
interrogatories from 25 to 15, and by imposing caps of 25 requests for production and 25
requests for admissions. Although courts may alter them, just reducing the presumptive
limits may reduce the amount of discovery that occurs and change the prevailing ethic
that lawyers must seek discovery of everything.

Another proposal, he noted, would require parties objecting to a request for
production to specify in their objection whether they are withholding documents. A
responding party electing to produce copies of electronically stored information, rather
than permitting inspection, would have to complete the production no later than the
inspection date in the discovery request. Rule 26(g) would be amended to require the
attorney of record to sign a discovery response to attest that the response is not evasive.
Another proposal would defer contention interrogatories and requests to admit until after
the close of all other discovery. The subcommittee, he said, was also considering cost-
shifting provisions and may make cost shifting a more prominent part of discovery. All
these changes are designed to streamline the discovery process and reduce the expenses
complained about at the Duke conference.

Judge Campbell reported that a third category of proposals was designed to
emphasize cooperation among the attorneys. One amendment would make cooperation
an integral part of Rule 1. The rule, thus, might specify that the civil rules are to be
construed and used to secure the just, speedy, and inexpensive determination of cases,
and the parties should cooperate to achieve these ends.

Judge Campbell said that the advisory committee will study these drafts at its
November 2012 meeting. It will likely marry them with the proposed rule on
preservation to produce a package of rule amendments to make litigation more efficient.
Professor Cooper added that it would be very beneficial for the Standing Committee
members to review the proposed drafts carefully and point out any flaws and make
additional suggestions that the advisory committee might consider.

A member praised the comprehensive and impressive efforts of the committee.
She noted, though, that several corporate counsel had expressed concern about giving
proportionality a more prominent place in the rules. They fear that it would give
attorneys an excuse to litigate more discovery disputes.

A participant pointed out that the objective of fostering cooperation among the
parties is excellent, but specifying a cooperation requirement in the text of the rules is
troublesome. Cooperation inevitably is entwined with attorney conduct, an area on the
edge of the Rules Enabling Act that may impinge on the role of the states in regulating
attorney conduct.
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Another participant suggested that consideration be given to appointing special
masters to handle discovery in complex cases because busy judges often do not have the
time to devote undivided attention to overseeing discovery. Some way would have to be
found to pay for masters, but at least in large corporate cases, the parties may be able to
work it out. He also recommended reducing the presumptive limit for expert-witness
depositions to 4 hours.

A member commended the advisory committee for undertaking the discovery
project. He suggested that anything the committee can do to limit the number of
discovery requests and reduce discovery time periods, at least in the average case, will be
beneficial. He also commended the proposed modest recommendations on cost-shifting
and proportionality. He urged the committee to carry on the work and move as quickly
as possible.

His only reservation, he said, concerned adding a cooperation requirement to the
rules. The concept, he said, was fine, but it may conflict with an attorney’s ethical duty
to pursue a client’s interests zealously. He asked how much lawyers can be reasonably
expected to cooperate in discovery when they are not expected to cooperate very much in
other areas. The adversarial process, he said, is a highly valued attribute of the legal
system, and the committee should avoid intruding into the states’ authority over attorney
conduct.

Members noted that some states have imposed effective, stricter limits on
depositions that led lawyers to reassess how long they really need to take a deposition. A
member added that depositions of expert witnesses have been eliminated completely in
his state. It was noted that the original intent of Rule 26(a)(2)'s report requirement was to
reduce the length of depositions of expert witnesses or even to eliminate them in many
cases. That benefit, however, has not been realized.

PLEADING STANDARDS

Professor Cooper reported that the advisory committee was continuing to monitor
case law developments in the wake of the Supreme Court’s decisions in Bell Atlantic
Corp. v. Twombly, 550 U.S. 544 (2007) and Igbal v. Ashcroft, 556 U.S. 662 (2009).
There is, he said, no sense that the lower courts have unified around a single, identifiable
pleadings standard for civil cases, but there is also no sense of a crisis or emergency. The
committee, he said, was essentially biding its time and did not plan to move forward
quickly. It has several potential proposals on the table, including directly revising the
pleading standards in FED. R. C1v. P. 8 (general rules of pleading), addressing pleading
indirectly through Rule 12(e) motions for a more definite statement, or integrating
pleading more closely with discovery, particularly in cases where there is an asymmetry
of information.
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Dr. Cecil reported that the Federal Judicial Center had begun pilot work on its
new study of all case-dispositive motions in the district courts. The study, he said, will
be different from earlier studies because it will take a more comprehensive, holistic look
at all Rule 12 motions and summary judgment issues and explore whether there are any
tradeofts, such as whether an increase in motions to dismiss has led to a reduction in
motions for summary judgment. In addition, the Center is collaborating closely with
several civil procedure scholars and hopes to reach a consensus with them about what is
actually going on in the courts regarding dispositive motions. The study, he said, will be
launched in September 2012 with the help of law professors and students in several
schools.

FED. R. C1v. P. 84 AND FORMS

Judge Campbell reported that the advisory committee was examining FED. R. C1v.
P. 84 (forms), which states that the forms appended to the rules “suffice” and illustrate
the simplicity and brevity that the rules contemplate. He explained that many of the
forms are outdated, and some are legally inadequate.

Professor Cooper pointed out that the Standing Committee had appointed an ad
hoc forms subcommittee, chaired by Judge Gene E. K. Pratter of the civil committee, to
review now the advisory committees develop and approve forms. The subcommittee, he
said, made two basic observations: (1) in practice, the civil, criminal, bankruptcy, and
appellate forms are used in widely divergent ways; and (2) the process for generating and
approving forms differs substantially among the advisory committees.

The civil and appellate forms, for example, adhere to the full Rules Enabling Act
process, including publication, approval by the Judicial Conference and the Supreme
Court, and submission to Congress. The bankruptcy rules, on the other hand, follow the
process partly, only up through approval by the Judicial Conference. At the other
extreme, the criminal rules have no forms at all. Instead, the Administrative Office drafts
the criminal forms, sometimes in consultation with the criminal advisory committee. He
said that the subcommittee ultimately concluded that there is no overriding need for the
advisory committees to adopt a uniform approach.

Professor Cooper explained that the civil advisory committee was now in the
second phase of the forms project and was focusing on what to do specifically with the
civil forms. He noted that the project had received an impetus from the Supreme Court’s
Twombly and Igbal decisions on pleading requirements and from the widely held
perception that the illustrative civil complaint forms are legally insufficient. There is, he
said, a clear tension between the simplicity of those forms and the pleading requirements
announced in the Supreme Court decisions.
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He noted that the advisory committee was considering several different options.
One would be just to eliminate the pleading forms. An alternate would be to develop a
set of new, enhanced pleading forms for each category of civil cases consistent with
Twombly and Igbal. There was, though, no enthusiasm in the committee for that
approach. Going further, the committee could consider getting back into the forms
business full-bore and spend substantial amounts of time on improving and maintaining
all the forms. At the other extreme, the committee could eliminate all the forms and
allow the Administrative Office to generate the forms, with appropriate committee
consultation.

CLASS ACTIONS AND RULE 23 SUBCOMMITTEE

Judge Campbell reported that the advisory committee had appointed a Rule 23
subcommittee to consider several topics involving class-action litigation and whether
certain amendments to the class-action rule were appropriate.

Professor Marcus said that the subcommittee had begun its work and was
examining a variety of controversial issues that have emerged as a result of several
Supreme Court decisions in the past couple of years, recent litigation developments, and
experience under the Class Action Fairness Act. Among the topics being considered are:
(1) the relationship between considering the merits of a case and determining class action
certification, particularly with regard to the predominance of common questions; (2) the
viability of issues classes under Rule 23(c)(4); (3) monetary relief in a Rule 23 (b)(2)
class action; (4) specifying settlement criteria in the rule; and (5) revising Rule 23 to
address the Supreme Court’s announcement in Amchem Products, Inc. v. Windsor, 521
U.S. 591 (1997), that the fairness and adequacy of a settlement are no substitute for full-
dress consideration of predominance.

Professor Marcus noted that the list of issues continues to evolve and many were
discussed at the panel discussion during the Standing Committee’s January 2012
meeting. He pointed out that the project to consider appropriate revisions to Rule 23 will
take time, since several topics are controversial and will pose drafting difficulties.

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES
Judge Raggi and Professor Beale presented the report of the advisory committee,

as set forth in Judge Raggi’s memorandum and attachments of May 17, 2012 (Agenda
Item 8).
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Amendment for Final Approval
FED. R. CRIM. P. 11(b)

Judge Raggi reported that the proposed amendment to FED. R. CRIM. P. 11(b)(1)
(pleas) would add a new subsection (0) to the colloquy that a court must conduct before
accepting a defendant’s guilty plea. It would require a judge to advise defendants who
are not United States citizens that they may face immigration consequences if they plead
guilty.

She noted that at every stage of the advisory committee’s deliberations, a
minority of members questioned whether it is wise or necessary to add further
requirements to the already lengthy Rule 11 plea colloquy. Moreover, the Supreme
Court’s decision in Padilla v. Kentucky, 559 U.S.  , 130 S. Ct. 1473 (2012), addressed
the duty of defense counsel, not the duty of courts, to provide information on
immigration consequences to the defendant. Nevertheless, a majority of the advisory
committee concluded that immigration is qualitatively different from other collateral
consequences that may flow from a conviction. Moreover, a large number of criminal
defendants in the federal courts are aliens who are affected by immigration consequences.

The committee, she said, recognized the importance of not allowing Rule 11(b) to
become such a laundry list of every possible consequence of a guilty plea that the most
critical factors bearing on the voluntariness of a plea do not get lost, i.e., knowledge of
the important constitutional rights that the defendant is waiving. She added that the only
change made after publication was a modest change in the committee note.

The committee unanimously by voice vote approved the proposed
amendment for final approval by the Judicial Conference.

Amendments for Publication
FED. R. CRIM. P. 5(d) and 58(b)

Judge Raggi explained that the proposed amendments to FED. R. CRIM. P. 5(d)
(initial appearance) and FED. R. CRIM. P. 58(b)(2) (initial appearance in a misdemeanor)
dealt with advising detained foreign nationals that they may have their home country’s
consulate notified of their arrest.

The amendments had been approved by the Judicial Conference in September
2011, but returned by the Supreme Court in April 2012. The advisory committee then
discussed possible concerns that the Court may have had, such as that the possibility that
the language of the amendments could be construed to intrude on executive discretion or
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confer personal rights on a defendant. She suggested that there may have been concern
over the proposed language in Rule 5(d)(1)(F), which specified that a detained non-
citizen be advised that an attorney for the government or law-enforcement officer will do
either of two things: (1) notify a consular office of the defendant’s country, or (2) make
any other consular notification required by treaty or international agreement.

She suggested that use of the word “will” might have been seen as potentially
tying the hands of the executive in conducting foreign affairs. In addition, despite
language in the committee note that the rule did not create any individual rights that a
defendant may enforce in a federal court, the rule might have been seen as taking a step
in that direction,

After the rule was returned by the Court, the advisory committee went back to the
drawing board and produced a revised draft of the amendments. As revised, the first part
provides that the defendant must be told only that if in custody, he or she “may request”
that an attorney for the government or law-enforcement officer notify a consular office.
It does not guarantee that the notification will in fact be made. The second part of the
amendments was not changed. It specifies that even without the defendant’s request,
consultation notification may be required by a treaty or other international agreement.

Judge Raggi pointed out that the primary concern in revising the amendments was
to assuage any concerns that the Supreme Court may have had with the amendments as
originally presented. She noted that the Department of Justice had been consulting
closely with the Department of State, which is very eager to have a rule as an additional
demonstration to the international community of the nation’s compliance with its treaty
obligations.

A member noted that the Vienna Convention only requires notification of a
consular office if a defendant requests it. She said that the Supreme Court might have
found the original language of proposed Rule 5(d)(1)(F)(i) too strong in stating that the
government will notify a consular office if the defendant requests. But the new language
in Rule 5(d)(1)(F)(i1) may go too far in the other direction by requiring notification
without the defendant’s request if required by a treaty or international agreement.

Ms. Felton explained that several bilateral treaties, separate from the Vienna
Convention, require notification regardless of the defendant’s request. She added that the
Departments of Justice and State had proposed the amendments to Rules 5 and 58
primarily as additional, back-up insurance that consular notification will in fact be made.

The main thrust of the amendments, she said, was to inform defendants of their
option to request consular notification. In the vast majority of cases, however, the
notification will already have been made by a law-enforcement officer or government
attorney at the time of arrest. That is what the Vienna Convention contemplates. The
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proposed amendments, which apply at initial appearance proceedings, will help catch any
cases that may have slipped through the cracks.

Judge Raggi noted that this factor was part of the discussion on whether a rule is
needed at all because there are no court obligations under the Convention and treaties.
The rule, essentially, is a belt-and-suspenders provision designed to cover the rare cases
when a defendant has not been advised properly. It only states that a defendant may
request notification, and that is as far as it can go. If were to imply that the notice will in
fact be given, which is what some treaties actually require, there would be concern that
the rule itself was creating an enforceable individual right in the defendant.

Professor Beale added that the revised amendments were acceptable to the
Departments of Justice and State. They may be more acceptable to the Supreme Court
because they do not in any way tie the hands of the executive and avoid creating any
individual rights or remedies. A member noted that the last part of the committee notes
makes that point explicitly.

Judge Raggi pointed out that it was up to the Standing Committee to decide
whether to republish the rule. Although the changes made after the return from the
Supreme Court simply clarify the intent of the amendments, the advisory committee had
reason to think that they were different enough to warrant publishing the rule again for
further comment.

The committee unanimously by voice vote approved the proposed
amendments for republication.

Information Items
FED. R. CRIM. P. 12 and 34

Judge Raggi explained that the proposed amendments to FED. R. CRIM. P. 12
(pleadings and pretrial motions) and the conforming amendment to FED. R. CRIM. P. 34
(arresting judgment) deal with motions that have to be made before trial and the
consequences of an untimely motion. The amendments, she said, had been prompted by
a proposal by the Department of Justice to include motions objecting to a defect in the
indictment in the list of motions that must be made before trial.

The proposal, she said, had now come to the Standing Committee for the third
time. The last draft was published for public comment in August 2011. It generated
many thoughtful comments, which led the advisory committee to make some additional
changes. It is expected that the ad hoc subcommittee reviewing the rule will present a
final draft to the advisory committee in October 2012, and it may be presented to the
Standing Committee for final approval in January 2013.
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FED. R. CRIM. P. 6(e)

Judge Raggi reported that the advisory committee had received a letter from the
Attorney General in October 2011 recommending that FED. R. CRIM. P. 6(e) (grand jury
secrecy) be amended to establish procedures for disclosing historically significant grand
jury materials. She noted that applications to release historic grand jury materials had
been presented to the district courts on rare occasions, and the courts had resolved them
by reference to their inherent supervisory authority over the grand jury.

The Department of Justice, however, questioned whether that inherent authority
existed in light of Rule 6(e)’s clear prohibition on disclosure of grand jury materials.
Instead, it recommended that disclosure should be permitted, but only under procedures
and standards established in the rule itself. The Department submitted a very thoughtful
memo and proposed rule amendments that would: (1) allow district courts to permit
disclosure of grand jury materials of historical significance in appropriate circumstances
and subject to required procedures; and (2) provide a specific point in time at which it is
presumed that materials may be released.

She noted that a subcommittee, chaired by Judge John F. Keenan, had examined
the proposal and consulted with several very knowledgeable people on the matter. In
addition, the advisory committee reporters prepared a research memorandum on the
history of Rule 6(e), the relationship between the court and the grand jury and case law
precedents on the inherent authority of a judge to disclose grand jury material. After
examining the research and discussing the proposal, all members of the subcommittee,
other than the Department of Justice representatives, recommended that the proposed
amendment not be pursued.

The full advisory committee concurred in the recommendation and concluded that
in the rare cases where disclosure of historic materials had been sought, the district
judges acted reasonably in referring to their inherent authority. Therefore, there is no
need for a rule on the subject.

Judge Raggi added that she had received a letter from the Archivist of the United
States strongly supporting the Department of Justice proposal. She spoke with him at
length about the matter and explained that it would be a radical change to go from a
presumption of absolute secrecy, which is how grand juries have always operated, to a
presumption that grand jury materials should be presumed open after a certain number of
years. A change of that magnitude, she said, would have to be accomplished through
legislation, rather than a rule change. She noted that the archivist has a natural,
institutional inclination towards eventually releasing historical archived documents and
might consider supporting a legislative change.

November 1-2, 2012 Page 112 of 542



June 2012 Standing Committee - Draft Minutes Page 45

FED. R. CRIM. P. 16

Judge Raggi reported that a suggestion had been received from a district judge to
amend FED. R. CRIM. P. 16(a) (government’s disclosure) to require pretrial disclosure of
all the defendant’s prior statements. There was, however, a strong consensus on the
advisory committee that there are no real problems in criminal practice that warrant
making the change. The committee, accordingly, decided not to pursue an amendment.

Judge Raggi reported that the Senate Judiciary Committee was considering
legislation addressing the government’s obligations to disclose exculpatory materials
under Brady and Giglio. The committee had asked the judiciary for comments and a
witness at the hearings. She said that she had decided not to testify but wrote to the
committee to document the work of the advisory committee and the Standing Committee
on the subject over the last decade. Attached to the letter were 900 pages of the public
materials that the committee had produced.

She explained in the letter that the advisory committee had tried to write a rule
that would codify all the government’s disclosure obligations under case law and statute,
but concluded that it could not produce a rule that fully captures the obligations across
the wide range of federal criminal cases. In addition, she said, her letter alluded to a
Federal Judicial Center survey of federal judges showing, among other things, that judges
see non-disclosure as a problem that only arises infrequently. Although the advisory
committee decided not to pursue a rule change, she added, the subject is being addressed
in revisions to the Bench Book for U.S. District Court Judges. She noted that the Federal
Judicial Center’s Bench Book Committee was close to completing that work.

REPORT OF THE ADVISORY COMMITTEE ON EVIDENCE RULES

Judge Fitzwater and Professor Capra presented the report of the advisory
committee, as set forth in Judge Fitzwater’s memorandum and attachments of May 3,
2012 (Agenda Item 6). Judge Fitzwater noted that the advisory committee had no action
items to present.

Amendments for Final Approval
FED. R. EvID. 803(10)
Judge Fitzwater reported that the proposed amendment to FED. R. EvID. 803(10)
(hearsay exception for the absence of a public record) was needed to address a
constitutional infirmity as a result of the Supreme Court’s decisions in Melendez-Diaz v.

Massachusetts, 557 U.S. 305 (2009). It raised the concern that “testimonial” evidence is
being allowed when a certificate that a public record does not exist is introduced in
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evidence without the presence of the official who prepared the certificate. The proposed
amendment would create a notice-and-demand procedure that lets the prosecution give
written notice of its intention to use the information. Unless the defendant objects and
demands that the witness be produced, the certificate may be introduced.

The proposed procedure, he said, had been approved in Melendez-Diaz. The
advisory committee received two comments on the amendment, one of which endorsed it
and the other approved it in principle with some comments.

The committee unanimously by voice vote approved the proposed
amendment for final approval by the Judicial Conference.

Amendments for Publication
FED. R. EvID. 801(d)(1)(B)

Judge Fitzwater reported that FED. R. EVID. 801(d) (declarant-witness’s prior
statement) specifies that certain prior statements are not hearsay. Under Rule
801(d)((1)(B), the proponent of testimony may introduce a prior consistent statement for
its truth, i.e. to be admitted substantively, but not for another rehabilitative purpose, such
as faulty recollection.

He said that two problems have been cited with the way the rule is now written.
First, the prior consistent statement of the witness is of little or no use for credibility
unless the jury actually believes the testimony to be true anyway. The jury instruction,
moreover, is very difficult for jurors to follow, as it asks them to distinguish between
prior consistent statements admissible for the truth and those that are not. Second, the
distinction has little, if any, practical effect because the proponent of the testimony has
already testified in the presence of the trier of fact.

The proposed amendment would allow a prior consistent statement to be admitted
substantively if it otherwise rehabilitates the witness’ credibility.

The committee without objection by voice vote approved the proposed
amendment for publication.

FED. R. EVID. 803(6)-(8)

Judge Fitzwater noted that FED. R. EVID. 803(6), (7), and (8) are the hearsay
exceptions, respectively, for business records, the absence of business records, and public
records. When the admissibility requirements of the rule are met, the evidence is
admitted as an exception to the hearsay rule unless the source, method, or circumstances
indicate a lack of trustworthiness.
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During the restyling of the rules, he said, a question arose as to who has the
burden on the issue of lack of trustworthiness. By far the vast majority of court decisions
have held that the burden is on the opponent of the evidence, not the proponent. But a
few decisions have placed the burden on the proponent. Since the case law was not
unanimous, the advisory committee decided that it could not clarify the matter as part of
the restyling project because a change would constitute a matter of substance.

Although the ambiguity was not resolved during the restyling project, the
Standing Committee suggested that the advisory committee revisit the rule. The advisory
committee initially was of the view that no further action was needed until it was
informed that the State of Texas, during its own restyling project, had looked at the
restyled federal rules and concluded that FED. R. EVID. 803(6)-(8) had placed the burden
on the proponent of the evidence. This, clearly, was not the advisory committee’s
intention. At that point, it decided to make a change in the rules to make it clear that the
burden is on the opponent of the evidence.

At members’ suggestions, minor changes were made in the proposed committee
notes. Line 34 of the note to Rule 806(8) was corrected to conform to the text of the rule,
and an additional sentence was added to the second paragraph of the note to Rule 806(6).

The committee without objection by voice vote approved the proposed
amendments for publication.

Information ltems
SYMPOSIUM ON FED. R. EVID. 502

Judge Fitzwater noted that the advisory committee’s next meeting will be held on
October 4 and 5, 2012, in Charleston, South Carolina. A symposium on Rule 502 will be
held in conjunction with the meeting, with judges, litigators, and academics in
attendance. There is concern, he said, that Rule 502 (limitations on waiver of attorney-
client privilege and work product) is not being used as widely as it should be as a means
of reducing litigation costs. He noted that Professor Marcus will be one of the speakers
at the program, and he invited the members of the Standing Committee to attend.

REPORT OF THE E-FILING SUBCOMMITTEE

Judge Gorsuch noted that the ad hoc committee, which he chaired, was comprised
of representatives from all the advisory committees. It was convened to consider
appropriate terminology that the rules might use to describe activities that previously had
only involved paper documents but now are often processed electronically. Although the
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impetus for the subcommittee’s formation arose in connection with the appropriate
terminology to use in the pending amendments to Part VII of the bankruptcy rules and
FED. R. App. P. 6, the subcommittee took a comprehensive look at all the federal rules.
Professor Struve served as the subcommittee reporter, and Ms. Kuperman compiled a
comprehensive list of all the terms used in each set of federal rules to describe the
treatment of the record and other materials that may be either in paper or electronic form.

He noted that the subcommittee had identified four possibilities for defining its
work and listed them from the most aggressive to the least. First, he said, it could
conduct a major review of all the federal rules in order to achieve uniformity in
terminology across all the rules. That major project would be conducted along the lines
of the recent restyling efforts. Second, the subcommittee could compile a glossary of
preferred terms. Third, it could serve as a screen for all future rule amendments, and
advisory committees would have to run their proposals through the subcommittee. And
fourth, the subcommittee could simply make itself available for assistance at the request
of the advisory committees.

He reported that the subcommittee opted for the last alternative, largely because
the others would all take a great deal of time and effort. Moreover, it recognized that
technology is changing so rapidly that it may not be timely to undertake a more
aggressive approach at this juncture. At some point in the future, though, terminology
will have to be addressed more comprehensively. He added that the most valuable result
of the subcommittee’s work was to make the reporters cognizant of the extraordinary
number of synonyms currently in use in the rules and to encourage them to coordinate
with each other on terminology.

INTERIM ASSESSMENT OF THE JUDICIARY’S STRATEGIC PLAN
Judge Kravitz noted that he would work with the advisory committees to prepare
a response to Judge Charles R. Breyer, the Judicial Planning Coordinator, on the
committee’s progress in implementing the Strategic Plan for the Federal Judiciary.

NEXT MEETING

The committee will hold its next meeting on Thursday and Friday, January 3 and
4, 2013 in Boston, Massachusetts.

Respectfully submitted,

Peter G. McCabe,
Secretary
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PRESERVATI O\ SANCTI ONS | SSUES

Since the March neeting, the D scovery Subconmm ttee has
spent considerable tine refining the draft it brought before the
Commttee as a new Rule 37(g). After extended di scussion during
nunmerous conference calls, it has refined the rul e-amendnent
proposal as set forth below. Having so refined the proposal, it
concluded that it should replace existing Rule 37(e) rather than
beconme a new Rule 37(g), as previously denom nated. The reasons
for that conclusion are expl ai ned bel ow.

Al t hough there are still a few questions on which the
Subcomm ttee was not able to reach consensus, it believes that
the full Commttee should be able to resolve those questions and
t herefore hopes that the rule proposal can be forwarded to the
Standing Commttee with an Advisory Conmttee recomrendation that
it be published for public coment. The Subconm ttee recogni zes
that the timng of that recomendati on could be influenced to
sonme extent by the Advisory Commttee' s consideration of the Duke
Subcommittee initiatives.

Besi des this nenorandum the agenda book shoul d include the
following additional itenms related to this topic:

Not es of Sept. 27 conference cal

Not es of Sept. 6 conference cal

Not es of Aug. 27 conference cal

Not es of Aug. 7 conference cal

Not es of July 23 conference cal

Not es of July 13 conference cal

Notes of July 5 conference cal

Menor andum dated Sept. 6, 2012, from John Barkett, on
instances in which courts have addressed sanctions for |oss
of discoverable information not involving willfulness or bad

faith

Menor andum dat ed Aug. 24, 2012, from Andrea Kuperman on Rul e
37(e) case | aw

Menor andum from Judge Grimis Law C erks on Local Rules
regardi ng preservation and sanctions

Ceneral Background

As shoul d be apparent, the Subcomm ttee has spent a | ot of
time and energy discussing these issues; sone background may
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provide a useful context for the rest of the Advisory Conmttee.

The Conmmittee's focus on preservation and sanctions was
sparked by the E-Di scovery panel at the Duke Conference in My,
2010. That panel discussion enphasized the | arge and grow ng
burden of litigation holds in particular and preservation nore
generally. The panelists unaninmously urged that the Conmttee
attenpt to develop a rule to deal with these problens. Rule
37(e), adopted in 2006 to provide sone sol ace about preservation
sanction risks, had not been sufficiently effective.

The Di scovery Subconmi ttee began work during the sumer of
2010 to eval uate and devel op net hods of addressing these
difficulties, reporting back on its progress during ful
Conmittee nmeetings. Mich of this work was done by conference
call, and eventually it led to the conclusion that the
Subconm ttee woul d be greatly aided by a m ni-conference
addr essi ng preservation issues.

I n Septenber, 2011, the Subcommttee held a m ni-conference
attended by about 30 participants with extensive background in
dealing with these issues. Various participants and
organi zations also submtted extrenely hel pful witten reports.
It would be putting it mldly to say that their views were
di verse; sonme urged imediate pursuit of a rule containing
detail ed preservation specifics, while others argued that no
action at all was indicated.

During 2011, the Subconmm ttee devel oped three general nodels
of possi bl e rul e-anendnment approaches which it presented to the
participants in its mni-conference and sunmari zed as foll ows at
the tinme:

Category 1: Preservation proposals incorporating

consi derabl e specificity, including specifics regarding
digital data that ordinarily need not be preserved,

el aborated with great precision. Subm ssions the Conmttee
received fromvarious interested parties provide a starting
point in drafting some such specifics. A basic question is
whet her a single rule with very specific preservation

provi sions could reasonably apply to the wide variety of
civil cases filed in federal court. A related issue is
whet her changi ng technol ogy woul d render such a rule
obsolete by the time it becane effective, or soon
thereafter. Even worse, it mght be counter-productive.

For exanple, a rule that triggers a duty to preserve when a
prospective party demands that another prospective party
begi n preservation neasures (anong the triggers suggested)
could lead to overreachi ng demands, counter-demands, and
produce an inpasse that could not be resolved by a court
because no action had yet been fil ed.
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Cat egory 2: A nore general preservation rule could address
a variety of preservation concerns, but only in nore general
ternms. It would, nonetheless, be a "front end" proposal

that would attenpt to establish reasonabl eness and
proportionality as touchstones for assessing preservation
obligations. Conpared to Category 1 rules, then, the
guestion woul d be whet her sonething along these |ines would
really provide value at all. Wuld it be too general to be
hel pf ul ?

Category 3: This approach woul d address only sanctions, and
woul d in that sense be a "back end" rule. It would likely
focus on preservation decisions, making the nost serious
sanctions unavailable if the party who |lost information
acted reasonably. In form however, this approach would not
contain any specific directives about when a preservation
obligation arises or the scope of the obligation. By

articulating what woul d be "reasonable,” it mght cast a
| ong shadow over preservation w thout purporting directly to
regulate it. 1t could also be seen as offering "carrots" to

t hose who act reasonably, rather than relying mainly on
"sticks," as a sanctions reginme mght be seen to do.

After the mni-conference, the Subcomm ttee decided to focus
on the Category 3 approach, enbodied at the tinme in a proposed
Rul e 37(g) dealing with sanctions for failure to preserve
information. There were many questions about howto refine this
proposal. Mny of those questions remai ned when the sane
proposal was presented to the full Commttee and di scussed during
the March 2012 neeting in Ann Arbor.

Since the March neeting, as the listing of conference calls
above suggests, the Subconmttee has worked its way through the
vari ous | anguage choices and questions raised in the drafts that
the Conmttee has seen in the past. |In the process, it has
identified a nunber of additional issues that were not fully
apparent before the detailed drafting process began. Ful
details of the evaluation of those issues are presented in the
notes on the various conference calls.

The Subcommittee believes that the proposal bel ow hol ds
prom se to provide significant benefits in dealing with the many
probl ems that were identified during the Duke Conference and
since, and also that it creates mnimal risks of causing problens
of the sort that some worried mght result fromrule anendnent.

During the Commttee's neeting, the Subcomm ttee woul d be
happy to try to explain the drafting choices nmade. But it seens
useful at least to outline sone topics that have received
consi derabl e Subconm ttee attention.

Repl aci ng Rul e 37(e)
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In 2006, Rule 37(e) was added to provide sone protection
agai nst sanctions for failure to preserve. At the tinme, sone
objected that it would not provide a significant anmount of
protection. Since then, as explored in Andrea Kupernman's
menor andum (whi ch should be in this agenda book), the rule has
been invoked only rarely. Sone say it has provided al nost no
relief frompreservation burdens. The question whether this rule
provi si on woul d serve any ongoi ng purpose if a better provision
coul d be devised has been in the background since the beginning
of the Subcomm ttee's efforts.

The proposed amendnent is designed to provide nore
significant protection against inappropriate sanctions, and al so
to reassure those who mght in its absence be inclined to over-
preserve to guard against the risk that they would confront
serious sanctions. Thus, Rule 37(e)(2)(A) permts sanctions only
if the court finds that the failure to preserve was willful or in
bad faith. One goal of this requirenent is to overturn the
decision of the Second Circuit in Residential Funding Corp. v.
DeCeorge Finan. Corp., 306 F.3d 99 (2d Gr. 2002), which
aut hori zed sanctions for negligence. Not only is the anmendnent
designed to raise the threshold for sanctions, it is also neant
to provide a uniformstandard for federal courts nati onw de and
thereby to address the case | aw cacophony that many have reported
causes difficulty for those trying to nmake preservation
deci si ons.

Amended Rule 37(e), in short, provides better protection
than current Rule 37(e). The Subcomm ttee has been unable to
identify any activity that would be protected by the current Rule
37(e) but not protected under the proposed rule. The proposed
rule is significantly broader than the current rule, providing
nor e gui dance to those who nust make preservation and sanctions
decisions. It also applies to all discoverable information, not
just electronically stored information.

The Subcommittee therefore recommends that current Rule
37(e) be replaced with anended Rule 37(e). It reached this
conclusion only after conpleting the I ong process of refining its
amendnent proposal, then called Rule 37(g). Having conpl eted
that refinenment, it reflected on whether current 37(e) provides
any useful protection beyond its proposed anendnent and concl uded
that the current rule does not. The Subcomm ttee di scussed
abrogating current Rule 37(e) and al so adopting its new proposal
as 37(g), but that seenms unnecessary and potentially confusing.
| f useful, the invitation for public coment could call attention
to the question whether existing Rule 37(e) woul d have any
ongoi ng val ue after adoption of the proposed anmendnent.

The Comm ttee Note bel ow addresses the repl acenent of

current 37(e), but due to the press of tine the full Subcommttee
did not get a chance to review those portions of the Note before
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preparation of these agenda materi al s.

Grant of authority to sanction;
[imtation on that authority to
situations involving willfulness or bad faith

The proposed amendnent (in 37(e)(2)) says that if a party
fails to preserve information that should be preserved, "the
court may inpose any of the sanctions listed in Rule 37(9)(2)(A
or give an adverse-inference only if the court finds" that the
loss was willful or in bad faith. This fornmulation differs from
the formulation in current Rule 37(e) in that it is a grant of
authority to inpose sanctions of the sort listed in Rule
37(b)(2)(A). There is accordingly no need to worry (as the
| anguage of Rule 37(b) m ght suggest if the sanction were inposed
directly under that rule) about whether failure to preserve
violated a court order. The newrule provision is not limted
(as is current Rule 37(e)) to "sanctions under these rules,” so
that the grant of authority should make it unnecessary for courts
torely on inherent authority to support sanctions for failure to
preserve. At the sanme tine, the limtation to situations
involving willfulness or bad faith should correspond to what is
normal ly said to be necessary to support inherent power
sanctions. It is inportant to ensure that | ooser notions of
i nherent power are not invoked to circunvent the protections
est abl i shed by new Rule 37(e).

The limtation to situations in which the party to be
sanctioned has acted willfully or in bad faith should provide
significantly nore protection than current Rule 37(e), as well as
provi ding a uniformnational standard.

Sonme thought was given to whether it would be hel pful to try
in the Note to define willfulness or bad faith, but the
conclusion was that it would not be useful. The courts have
consi derabl e experience dealing with these concepts, and efforts
to capture that experience in Note |anguage seened nore likely to
produce probl ens than provi de hel p.

Sanctions in absence of willfulness or bad faith

Rule 37(e)(2)(B) does permt sanctions in the absence of
Wil |l ful ness or bad faith when the | oss of the information
"irreparably deprived a party of any neani ngful opportunity to
present a claimor defense.” The Subconmttee neans this
authority to be limted to the truly exceptional case. It
functions as sonething of a safety valve for the general
directive that sanctions can only be inposed on one who has acted
wWillfully or in bad faith. The point is that the prejudice is
not only irreparable, but also exceptionally severe. Rule
37(e)(2)(B) conports with cases such as Silvestri v. Genera
Motors Corp., 273 F.3d 583 (4th G r. 2001), which have recognized
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t he need for consequences when one side |oses information or
evidence that is clearly essential to the other side's case. The
Subconmi ttee spent considerable tine refining and discussing the
proper way to phrase this authority and ultimately arrived at the
recommended formul ati on.

Preci se preservation rules

As nentioned above, the Subconm ttee began its anal ysis of
these problens with two possi bl e anendnment approaches that sought
to provi de gui dance on when a preservation obligation arises and
the scope of that obligation. The amendnent recommended bel ow
does not contain such a provision.

But Rule 37(e)(3) attenpts nonethel ess to provide general
gui dance for parties contenplating their preservation
obligations. It lists a variety of considerations that a court
shoul d take into account in making a determ nation both about
whet her the party failed to preserve information "that reasonably
shoul d be preserved" and al so whether that failure was willful or
in bad faith.

The Subcommittee has carefully reviewed the catal og of
consi derations, and not reached consensus on whether it should be
shortened. In particular, as noted in a footnote, it has
di scussed whet her paragraphs (C) and (D) could be omtted. Sone
feel that these considerations are adequately covered by others
on the list. Oher nmenbers of the Subcommttee feel that a nore
conplete listing in the rule is useful for parties |ooking for
gui dance.

At the sanme time, the rule does not attenpt to prescribe new
or different rules on what nust be preserved. As the Note
states, the question whether given information "reasonably shoul d
be preserved" is governed by the common law. G ven the w de
variety of cases brought in federal court, the Subconmttee
concluded that it was not possible to wite a single rule that
woul d specify the materials to be preserved in every case. The
decision is necessarily case-specific.

In the sane vein, the Subcomm ttee considered whet her
provi ding specifics in the Note on what might trigger a duty to
preserve woul d be desirable. Sonme versions of proposed rul es
cont ai ned very specific specifications of this sort. The
Subcomm ttee's eventual conclusion, however, was that no single
rule could be witten that would apply fairly and effectively to
the wide variety of cases in federal court.
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Rul e

7

37. Failure to Make Disclosures or to Cooperate in

Di scovery; Sanctions

*x * * % *

(e) FAILURE TO PRESERVE Di SCOVERABLE | NFORMATI ON. If a party fails to

preserve di scoverable information that reasonably shoul d be

preserved in the anticipation or conduct of litigation,

(1)

The court may pernit additional discovery, order the

(2)

party to undertake curative neasures, or recyire t he
party to pay the reasonabl e expenses, i ncl udi ng
attorney’'s fees, caused by the failure.

The court may inpose any of the sanctions listed in

(3)

Rule 37(b)(2)(A) or give an adverse-inference jury
instruction only if the court finds:

(A) that the failure was willful or in bad faith and
caused substantial prejudice in the litigation; or

(B) that the failure irreparably deprived a party of
any neani ngful opportunity to present a claimor
def ense.

In deternm ning whether a party failed to preserve
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di scoverable information that reasonably shoul d have
been preserved, and whether the failure was willful or
in bad faith, the court should consider all rel evant
factors, including:

(A) the extent to which the party was on notice that
litigation was likely and that the i nformation
woul d be di scoverabl e;

(B) the reasonabl eness of the party's efforts to
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preserve the information, including the use of a
litigation hold and the scope of the preservation
efforts;

(G whether the party received a request that
infornation be preserved, the clarity and
reasonabl eness of the request, and whether the
person who made the request and the party engaged
in good-faith consultation regardi ng the scope of
preservation;?

(D) the party’'s resources and sophistication in
litigation;

(E) the proportionality of the preservation efforts to
any anticipated or ongoing litigation; and

(F)  whether the party sought tinely quidance fromthe
court regardi ng any unresol ved di sputes concerning
the preservation of discoverable information.

DraFT Cowm TTEE NOTE

In 2006, Rule 37(e) was added to provide protection agai nst
sanctions for |loss of electronically stored information under
certain limted circunstances, but preservation problens have
nonet hel ess increased. The Committee has been repeatedly
i nformed of grow ng concern about the increasing burden of
preserving information for litigation, particularly with regard
to electronically stored information. Many litigants and
prospective litigants have enphasi zed their uncertainty about the
obligation to preserve information, particularly before
l[itigation has actually begun. The remarkable gromh in the
amount of information that m ght be preserved has hei ghtened
t hese concerns. Significant divergences anong federal courts
across the country have neant that potential parties cannot
determ ne what preservation standards they will have to satisfy
to avoid sanctions. Extrenely expensive overpreservati on may

! The Subconmittee has discussed at sonme |l ength whether it

is useful to include paragraph C and paragraph D, but has not
reached consensus on that guestion.
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seem necessary due to the risk that very serious sanctions could
be i nmposed even for nerely negligent, inadvertent failure to
preserve sone information |ater sought in discovery.

This anendnent to Rule 37(e) addresses these concerns by
adopting a uniformset of guidelines for federal courts, and
applying themto all discoverable information, not just
electronically stored information. It is not limted, as the
current rule, to information |lost due to "the routine, good-faith
operation of an electronic information system" The anended rule
is designed to ensure that potential litigants who nake
reasonable efforts to satisfy their preservation responsibilities
may do so with confidence that they will not be subjected to
serious sanctions should information be |ost despite those

efforts. It does not provide "bright |ine" preservation
directives because bright lines seemunsuited to a set of
problens that is intensely context-specific. Instead, the rule

focuses on a variety of considerations that the court should
weigh in calibrating its response to the | oss of information.

Amrended Rule 37(e) applies to | oss of discoverable
information "that reasonably should be preserved in the
anticipation or conduct of litigation." This preservation
obligation arises fromthe comon |aw, and may in sone instances
be triggered by a court order in the case. Rule 37(e)(3)
identifies many of the factors that should be considered in
determning, in the circunstances of a particular case, when a
duty to preserve arose and what information should be preserved.

Except in very rare cases in which the loss of information
irreparably deprived a party of any neani ngful opportunity to
present a claimor defense, sanctions for |oss of discoverable
information may only be inposed on a finding of willful ness or
bad faith

Unli ke the 2006 version of the rule, anmended Rule 37(e) is
not limted to "sanctions under these rules.”™ It provides rule-
based authority for sanctions for loss of all kinds of
di scoverabl e informati on, and therefore nmakes unnecessary resort
to inherent authority.

Subdi vision (e)(1) Wen the court concludes that a party
failed to preserve information it should have preserved, it may
adopt a variety of neasures that are not sanctions. One is to
permt additional discovery that woul d not have been all owed had
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the party preserved information as it should have. For exanple,
di scovery m ght be ordered under Rule 26(b)(2)(B) from sources of
electronically stored information that are not reasonably
accessible. More generally, the fact that a party has failed to
preserve information may justify discovery that otherw se would
be precluded under the proportionality analysis of Rule
26(b) (2) (0.

In addition to, or instead of, ordering further discovery,
the court may order the party that failed to preserve information
to take curative neasures to restore or obtain the | ost
information, or to develop substitute information that the court
woul d not have ordered the party to create but for the failure to
preserve. The court may also require the party that failed to
preserve information to pay another party's reasonabl e expenses,
including attorney fees, caused by the failure to preserve. Such
expenses mght include, for exanple, discovery efforts caused by
the failure to preserve information.

Subdi vision (e)(2)(A). This subdivision authorizes
i mposition of the sanctions listed in Rule 37(b)(2)(A) for
failure to preserve information, whether or not there was a court
order requiring such preservation. Rule 37(e)(2)(A) is designed
to provide a uniformstandard in federal court for sanctions for

failure to preserve. It rejects decisions that have authorized
the inmposition of sanctions -- as opposed to neasures authorized
by Rule 37(e)(1) -- for negligence or gross negligence.

Thi s subdivision protects a party that has nade reasonabl e
preservation decisions in light of the factors identified in Rule
37(e)(3), which enphasize both reasonabl eness and
proportionality. Despite reasonable efforts to preserve, sone
di scoverabl e information may be lost. Although |oss of
informati on may affect other decisions about discovery, such as
t hose under Rule 26(b)(2)(B) and 26(b)(2)(C), sanctions nay be
i nposed only for willful or bad faith actions, except in the
exceptional circunmstances described in Rule 37(e)(2)(B)

The threshold under Rule 37(e)(2)(A) is that the court find
that | ost information should have been preserved; if so, the
court may inmpose sanctions only if it can make two further
findings. First, it nust be established that the party that
failed to preserve did so willfully or in bad faith. This
determ nation should be made with reference to the factors
identified in Rule 37(e)(3).
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Second, the court nust also find that the | oss of
i nformati on caused substantial prejudice in the litigation.
Because digital data often duplicate other data, substitute
evidence is often available. Although it is inpossible to
denonstrate with certainty what |ost information would prove, the
party seeking sanctions nmust show that it has been substantially
prejudi ced by the loss. Anmong other things, the court may
consi der the neasures identified in Rule 37(e)(1) in making this
determnation; if these neasures can sufficiently reduce the
prej udi ce, sanctions would be inappropriate even when the court
finds willfulness or bad faith. Rule 37(e)(2)(A) authorizes
i mposition of Rule 37(b)(2) sanctions in the expectation that the
court will enploy the | east severe sanction needed to repair the
prejudice resulting fromloss of the information.

[ There may be cases in which a party's extrene bad faith
does not in fact inpose substantial prejudice on the opposing
party, as for exanple an unsuccessful attenpt to destroy crucial
evi dence. Because the rule applies only to sanctions for failure
to preserve dlscoverable information, it does not address such
situations.]?

Subdivision (e)(2)(B). Rule 37(e)(2)(B) permts the court
to i npose sanctions wi thout making a finding of either bad faith
or wllfulness. As under Rule 37(e)(2)(A), the threshold for
sanctions is that the court find that |ost information should
have been preserved by the party to be sancti oned.

Even if bad faith or willfulness is shown, sanctions may
only be inposed under Rule 37(e)(2) (A when the |oss of
i nformati on caused substantial prejudice in the litigation. Rule
37(e)(2)(B) permts sanctions in the absence of a show ng of bad
faith or wllfulness only if that |oss of information deprived a
party of any meani ngful opportunity to present a claimor
defense. Exanples m ght include cases in which the all eged
i njury-causing instrunmentality has been | ost before the parties
may i nspect it, or cases in which the only evidence of a
critically inportant event has been lost. Such situations are
extrenely rare.

2 This paragraph is in brackets because it is unclear

whether it is helpful. The Subcommttee discussed the probl em of
wi cked but unsuccessful efforts to destroy evidence, and did not
want to appear to limt the court's authority in responding to
such conduct. But the rule only applies if information is |ost,
and woul d not then apply. Wether it is useful to make that
point in the Note is uncertain.
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Before resorting to sanctions, a court would ordinarily
consi der | esser neasures, including those listed in Rule
37(e) (1), to avoid or minimze the prejudice. |f such neasures
substantially cure the prejudice, Rule 37(e)(2)(B) does not
apply. Even if such prejudice persists, the court should enpl oy
t he | east severe sanction.

Subdi vision (e)(3). These factors guide the court when
asked to adopt neasures under Rule 37(e)(1) due to | oss of
information or to inpose sanctions under Rule 37(e)(2). The
listing of factors is not exclusive; other considerations may
bear on these decisions, such as whether the information not
retai ned reasonably appeared to be cumulative with materials that
were retained. Wth regard to all these nmatters, the court's
focus should be on the reasonabl eness of the parties' conduct.

The first factor is the extent to which the party was on
notice that litigation was |ikely and that the information | ost
woul d be discoverable in that litigation. A variety of events
may alert a party to the prospect of litigation. But often these
events provide only limted information about that prospective
litigation, so that the scope of discoverable infornmation may
remai n uncertain.

The second factor focuses on what the party did to preserve
information after the prospect of litigation arose. The party's
i ssuance of a litigation hold is often inportant on this point.
But it is only one consideration, and no specific feature of the
l[itigation hold -- for exanple, a witten rather than an oral
hold notice -- is dispositive. Instead, the scope and content of
the party's overall preservation efforts should be scrutinized.
One focus would be on the extent to which a party should
appreciate that certain types of information m ght be
di scoverable in the litigation, and also what it knew, or should
have known, about the likelihood of losing information if it did
not take steps to preserve. The fact that sone infornmation was
| ost does not itself prove that the efforts to preserve were not
reasonabl e.

The third factor | ooks to whether the party received a
request to preserve information. Although such a request may
bring honme the need to preserve information, this factor is not
meant to conpel conpliance with all such demands. To the
contrary, reasonabl eness and good faith nmay not require any
special preservation efforts despite the request. 1In addition,
the proportionality concern neans that a party need not honor an
unr easonably broad preservati on demand, but instead shoul d make
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its own determ nation about what is appropriate preservation in
light of what it knows about the litigation. The request itself,
or conmuni cation with the person who made the request, may
provi de insights about what information should be preserved. One
inportant matter may be whether the person making the
preservation request is willing to engage in good faith

consul tati on about the scope of the desired preservation.

The fourth factor | ooks to the party's resources and
sophistication in relation to litigation. Prospective litigants
may have very different | evels of sophistication regarding what
litigation entails, and about their electronic information
systens and what electronically stored information they have
created. Ignorance al one does not excuse a party that fails to
preserve inportant information, but a party's sophistication may
bear on whether failure to do so was either willful or in bad
faith. A possibly related consideration nay be whether the party
has a realistic ability to control or preserve sone
el ectronically stored information.

The fifth factor enphasizes a central concern --
proportionality. The focus should be on the information needs of
the litigation at hand. That nmay be only a single case, or
mul ti ple cases. Rule 26(b)(2)(C) provides guidance particularly
applicable to calibrating a reasonable preservation regine. Rule
37(e)(3)(E) explains that this cal culation should be nade with
regard to "any anticipated or ongoing litigation." Prospective
[itigants who call for preservation efforts by others (the third
factor) should keep those proportionality principles in mnd.

Maki ng a proportionality determ nation often depends in part
on specifics about various types of information involved, and the
costs of various fornms of preservation. A party nmay act
reasonably by choosing the |east costly formof information
preservation, if it is substantially simlar to nore costly

forms. It is inportant that counsel becone famliar with their
clients' information systens and digital data -- including social
nedia -- to address these issues. A party urging that

preservation requests are di sproportionate may need to provide
speci fics about these matters in order to enabl e neani ngful
di scussion of the appropriate preservation regine.

Finally, the sixth factor | ooks to whether the party all eged
to have failed to preserve as required sought guidance fromthe
court if agreement could not be reached with the other parties.
Until litigation conmrences, reference to the court may not be
possible. In any event, this is not neant to encourage premature
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241 resort to the court; Rule 26(f) directs the parties to discuss
242 and to attenpt to resolve issues concerning preservation before
243 presenting themto the court. Odinarily the parties’

244 arrangenents are to be preferred to those inposed by the court.
245 But if the parties cannot reach agreenent, they should not forgo
246 avai |l abl e opportunities to obtain pronpt resolution of the

differences fromthe court.
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Not es of Conference Cal
Di scovery Subconmi ttee
Advi sory Commttee on Cvil Rules
Sept. 27, 2012

On Sept. 27, 2012, the Discovery Subconmttee of the
Advi sory Commttee on Civil Rules held a conference call.
Participating were Hon. Paul Gimm (Chair, D scovery
Subconmm ttee); Hon. David Canpbell (Chair, Advisory Conmmittee);
Hon. M chael Msman; Hon. John Koeltl (Chair, Duke Subcommittee);
El i zabet h Cabraser; John Barkett; Andrea Kupernman (Chi ef Counsel
Rul es Commttees); Prof. Edward Cooper (Reporter, Advisory
Conmittee); and Prof. R chard Marcus (Assoc. Reporter, Advisory
Comm ttee).

Judge Grimmintroduced the call by acknow edgi ng that the
Sept. 6 conference call covered a |lot of ground, with the result
that there remains only a limted set of further decisions for
t he Subcomm ttee to make. The basic questions for today are
whet her the Subconm ttee has a consensus view on various specific
remai ni ng i ssues.

(g9)(2)(B) rule I anguage

The materials for today's conference call set out two
alternative forrmulations for (g)(2)(B), which permts a court to
i npose a sanction in the absence of finding willful ness or bad
faith only upon finding:

(B) that the failure irreparably deprived a party of
[ any nmeani ngful] {the} opportunity to present a
claimor defense [alternative 1]

(B) that the failure irreparably inpaired a party's
ability to present a claimor defense [alternative
2]

The di scussion was introduced with the recognition that
these two preferred versions were selected fromanong four or
five discussed on Sept. 6. The question for today's discussion
is whether the Subcommttee wants to sel ect and recomrmend one or
the other to the full Comrittee. One possibility is that it
could report out both alternatives, but it would probably be
better if the Subcommittee could report only one version if it
has a consensus view on that. That would be nore hel pful to the
full Cormittee, although the question how to handle this
difficult issue would of course renmain open for decision during
the full Commttee's Novenber neeting.

An initial reaction was that it mght be that the way to go
woul d be to present both alternatives to the full Conmttee and
t hen have the Subconmittee make up its m nd what to do shortly
after the Novenber neeting.
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A reaction was that it is preferable for the Subconmttee to
pi ck one approach. And this participant found alternative 2
troubl esonme. It says that the failure to preserve "irreparably
inpaired a party's ability to present” its claimor defense. W
have already seen that it may often be possible to say that a
party's ability to present its case may be "irreparably" inpaired
in ways that do not even constitute the "substantial prejudice”
necessary to support sanctions under (g)(2)(A) when the court
finds that the loss was intentional or due to bad faith. An
i rreparabl e but nodest prejudice to a party's ability to present
its case should not support sanctions under (g)(2)(B) even in the
absence of a finding of intentional or bad faith | oss of
evidence. This standard could "swallow the rule.” So
alternative 1 should be the way to go. It suitably enphasizes
the very serious prejudice we are focused on, and i s consistent
with the Commttee Note, which says this situation is extrenely
rare.

Anot her participant agreed. Using alternative 2 could
swal low the rule. This section is designed for the extrenme case,
and it should be available only in very Iimted circunstances.
The Subcomm ttee has been working on this for a long tine, and
intensely. It should express its preference. And its preference
shoul d be for alternative 1.

The initial participant expressed confort wth those views.

Anot her partici pant expressed an ongoing but mld preference
for having the rule focus on "inpaired ability to present.” The
concern is that under alternative 1 the victimw || have to argue
in support of the sanctions notion that it is totally unable to
present its claimor defense, an invitation to dismssal or entry
of summary judgnment against it unless the sanctions notion is
granted. "Do | have to admt that | |ose unless nmy sanctions
notion is granted?" That's asking a lot, and provides an
invitation to the other side to nove to dismss the claimor
strike the defense unless sanctions are inposed. That's a very
ri sky nove, and perhaps we should not go that far.

A judge reacted that it seenmed unlikely that a judge would
really say "Yes you've |ost your claimor defense because the
other side failed to preserve material it that 'reasonably shoul d
be preserved' [as the rule requires for sanctions] but I'll not
hel p you out and let the dire consequences of that failure to
preserve fall on you."

A related reaction was that the dispute on the sanctions
noti on woul d often be about whether the dire consequences really
have occurred. The issue on notions when there has been a

cul pable failure to preserve -- even a bad faith failure to
preserve -- is whether it the victimhas suffered substanti al
prejudice. In many cases, the court concludes that there has not
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been substantial prejudice, or that whatever prejudice has
occurred will be cured by certain neasures.

Simlarly under (g)(2)(B), the argument wll |ikely be about
whet her the failure to preserve inposes such fatal consequences
that it warrants the inposition of sanctions in the absence of
bad faith or willfulness. Very often, courts are likely to
concl ude that the sanctions notion should be deni ed because the
consequences are not so dire. Right now there seemto be
i nstances in which overreachi ng sanctions argunents are made, and
courts conclude that there remains plentiful evidence even though
some potential evidence is lost. It is unlikely that a court
woul d deny a notion for sanctions when it concluded that the | oss
of the information actually did cause the sort of harm (g)(2)(B)
addresses, so the denial of the notion is not an invitation to a
nmotion to dismss or for summary judgnment, but nore consistent
wi th saying "This case can still proceed.™

Anot her judge reacted that "No judge would do this. The
nmotion to dismss would nake ne take another | ook at the
sanctions notion."

Anot her judge reacted that "I can't inmagine a party
seriously saying 'Yes, we |ost the crucial evidence and our | oss
of that evidence deprives the other side of any opportunity to
prove its case, so we win.' How do you say that?"

Anot her participant agreed that this sort of argunent is
very unlikely.

Anot her judge said that it was unrealistic to worry about
this possibility.

Yet anot her judge observed that a judge who so rul ed woul d
be courting reversal. |Indeed, the Third Grcuit case circul ated
by M. Barkett after the | ast conference call showed that
appel late courts will find an abuse of discretion when a judge
overdoes a sanction on the party that |ost the evidence; to
dism ss the party whose case was weakened by such a | oss of
evi dence by the other side would nore clearly invite reversal

The consensus was to recommend alternative 1, referring to
| oss of "any meani ngful" opportunity to present a claimor
def ense.

Addition of "ordinarily"
regardi ng | east severe sanction

The issue deals with Comm ttee Note | anguage regarding
(9)(2)(B) situations as follows:

Even if such prejudice persists, the court [ordinarily]

November 1-2, 2012 Page 139 of 542



4
shoul d enpl oy the | east severe sanction.

The question is whether to retain "ordinarily,” which appears in
br acket s.

The issue was introduced as presenting a contrast to the
treatment of a simlar subject in the Commttee Note to
(9))2)(A), which says:

Rul e 37(g)(2)(A) authorizes inposition of Rule 37(b)(2)
sanctions in the expectation that the court will enploy the
| east severe sanction needed to repair the prejudice
resulting fromloss of the information.

If we add the word "ordinarily” with regard to (g)(2)(B), that
suggests that judges can inpose a greater sanction when there is
no willfulness or bad faith than they can where that |evel of
culpability is not proved.

The i ssue was introduced with a di scussion of the cases
cited in the nmeno circulated by M. Barkett after the | ast
conference call

I n Vodusek, the judge did not decide the spoliation issue
resulting fromdestructive testing by plaintiff's expert hinself,
but instructed the jury on it and left it to the jury to decide
the weight it would ascribe to that action under the court's
instructions. The jury returned a verdict for defendant, so it
is not possible to be certain how it handled this specific issue.
The point for present purposes is that the district court did not
dismss, did not instruct the jury to nake any particul ar
assunptions, and therefore used a | ess severe sanction than m ght
have been used. The appellate court held that this was within
the district judge's discretion.

In Silvestri, the district judge dism ssed. The court of
appeal s clearly recogni zed a range of perm ssible sanctions.
Agai nst that background, it evaluated what the district judge
coul d have done short of dismssal. Gven the |loss of the
possibly faulty air bag, there seened no finding or other neasure
the district judge could have taken. So in a sense the appellate
court contented itself that the extrenme sanction was used only
because no ot her nmeasure woul d have cured the prejudice.

In Schmd, the Third CGrcuit reversed a di sm ssal
enphasi zing the need to consider |esser sanctions.

The basic goal of the rule provision and the Commttee Note
is to encourage the district judge to nake a careful analysis.
Adding "ordinarily"” may not be entirely consistent with that
attitude, particularly if contrasted to the parallel Note
| anguage regarding (g)(2)(A). So the question is whether there
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is a consensus on whether to say "ordinarily” in (g)(2)(B)
An initial reaction was "Take it out."

Anot her reaction was the sanme. "As a judge, |'m not happy
about the possibility that litigants will stress the absence of
that word in relation to (g)(2)(A) when nmaki ng argunents under

(9)(2)(B)."
The consensus was to take out "ordinarily."

"in the case"

A final question about the 37(g) draft was raised: 1In the
Comm ttee Note introduction there appears the follow ng sentence:

This preservation obligation arises fromthe common | aw, and
may i n sone cases be triggered by a court order in the case.

The concern was with the last clause -- "in the case.” Wy
i nclude that clause? Should we leave it out and end at "court
order"?

The expl anation was a concern that a litigant mght try to
pi ggy- back on an order entered in sone entirely unrel ated case.
The basic thrust of the Note is to recognize that the conmon | aw
provi des gui dance on whether the duty to preserve has been
triggered. The possibility of other cases is sonmewhat
acknow edged in proposed (g)(3)(E), which refers to "anti ci pated
or ongoing litigation." So preservation may be triggered by sone
ot her case rather than this one. But absent that, to say that
the fact some other judge in sone other unrel ated case ordered
preservation and that "I want that sanme stuff for ny case" would
be going too far.

A judge agreed that this was the seem ng neani ng of the
phrase "in the case.” The participant who raised the question
agreed that this answered the question.

But anot her participant suggested the phrase "in sone cases”
m ght better be "in sone instances.”™ This was generally agreed
to and the word will be changed.

Retain Rule 37(e)?
The Subcommittee has |ong had in the background the question
of the ongoing utility of 37(e) if 37(g) is adopted. It has
di scussed but not resolved what it should recomend to the ful
Conmittee on that subject. Now that the full draft of 37(g) has
been hammered out, we should turn to this one renai ni ng question.

The issue was introduced as deriving fromthe limted
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efforts on preservation in the 2006 anmendnent package. The
starting point then was the automatic operation of electronic

i nformation systens, which could alter or delete information

wi t hout the operator's knowl edge. At least in those situations
there should be sone protection. But the Comrmittee Note
cautioned that this "safe harbor" was shallow, and al so observed
that after the duty to preserve was triggered a party m ght have
to alter the routine operation of its systemand i naugurate a
[itigation hold.

The question for the present is whether 37(e) serves any
purpose if what we have drafted as 37(g) is adopted. And if it
does not serve a purpose, what should we do with it? One
possibility is to abrogate 37(e) and provide a Comrittee Note
expl ai ning that we have done so because it has been suppl anted by
37(g), which offers a nmuch nore nuanced treatnent of the issues.
Anot her would be to substitute what we have been calling 37(9)
for what is nowin 37(e).

Begi nning with the question whether 37(e) serves a function
if 37(g) is adopted, the initial expression of opinion was that
it does not. 37(e) is limted to the routine operation of an
el ectronic information system and 37(g) goes further. 37(e)
provi des no protection regarding a flawed litigation hold, and
37(g) does. 37(e) does not attend at all to culpability for |oss
of information and 37(g) does. Mreover, 37(g) provides a
standard for |loss of any sort of discoverable information, not
just electronically stored information.

Arguably (g)(2)(B) provides |less protection than 37(e). |If
information |ost due to the routine operation of an electronic
informati on system causes fatal harmto a party's case, it may be
that 37(e) would forbid sanctions but 37(g)(2)(B) would permt
them But that is an exceptional situation. Mreover, 37(Q)
only permts sanctions with regard to failure to preserve
information "that reasonably should have been preserved in the
anticipation or conduct of litigation," so it may be information
that would fall outside current 37(e) because the duty to
preserve mght trigger a duty to inpose a litigation hold.
Perhaps a faulty litigation hold would suffice to preserve 37(e)
protection but permt 37(g)(2)(B) sanctions, but that seens
unlikely. And since 37(g) nerely permts and does not require
sanctions the basic question is whether a court would inpose
t hem

So the initial speaker's reconmendati on was to abrogate
37(e) as no | onger necessary.

Two ot her speakers agreed with this analysis. But it would
be inmportant to nake plain why 37(e) was being abrogated; this is
not a change to take away protection 37(e) provided, but to
substitute better protection that attends nore closely to the
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i ssues that experience has shown matter in this area.

One nethod that was suggested was to abrogate 37(e) with a
Conmittee Note explaining that abrogati on was done because 37(Q)
provi ded repl acenent and better protection, and then to include
in the invitation for public comment a specific invitation to
comment on whether there would be any reason to retain 37(e)
after adoption of 37(Q).

Thi s suggestion pronpted a question: Wat is the protocol
on abrogating rule provisions? An answer was that one concern
that has been raised is the effect on conputer research
Computers sinply look for something like "37(e)" and that sort of
search can confuse people if the provisions are really different.
But in this case the provisions are about the sane basic subject,
so that concern may not be as troubling, and therefore it seens
not to be a big deal either way.

Anot her reaction was to ask whether there is any sense to
insert the new material where 37(e) is now |ocated. 37(f) is
about failure to participate in framng a discovery plan;
sanctions and preservation could certainly come before or after
t hat .

Anot her reaction was the rem nder that when current 37(e)
was first adopted, it was 37(f), and it becane 37(e) only later
as aresult of restyling, so the conputer research point seens
even less telling. Already we have a problemfinding all the
cases on this provision since it has had different names at
different tines.

The proposal was nmade to replace current 37(e) with what we
have drafted as 37(g). That attracted a consensus, so 37(e)
woul d be replaced wth the new provision, and Comm ttee Note
di scussi on added to explain the deletion of current 37(e).

| nher ent power

The question of inherent power, which has al so surfaced
repeatedly in Subcomm ttee discussions, was also raised. Wat
shoul d we say about inherent power? One reaction to Andrea
Kuperman's neno on the history and case | aw under Rule 37(e) was
that courts fairly often seemto take a rather aggressive
attitude toward their inherent powers to inpose sanctions.

Per haps sonet hing should be said in the rule or Note about that
sort of activity if we mean to curtail it.

A reaction was that one thing a Note regarding the
abrogation of existing 37(e) mght say is that "New rule 37(e) is
not limted to sanctions 'under these rules.”” One mght take a
further step and say sonething |like "The consequence is that, by
addressing specifically the question of sanctions for |oss of
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di scoverabl e informati on the rule supplants any inherent power
courts have enployed in the past in addressing such issues."”

A reaction was that our draft seens nmeant to circunscribe
sanctions, whether "under these rules" or pursuant to "inherent
power." Saying so may be in order.

That raised a question: Do the rul emakers have authority to
[imt inherent power of judges. One answer was that the Rules
Enabling Act nust to a considerable extent provide such
authority. QO herw se judges mght claim"inherent authority"” to
devel op their own pl eadi ng standards w thout regard to what Rule
8(a)(2) says, etc. It should be sufficient to say this only in
t he Note.

Anot her reaction was that inherent authority is inplicitly
[imted when a rule addresses a problem Rules not only
aut hori ze actions by judges but also Iimt actions by judges.
But on this subject, it does not seemthat this nmatters because
it's pretty widely recogni zed that inherent authority sanctions
call for a finding of bad faith, a nore exacting finding than our
draft requires, so there sinply is not a situation in which
"inherent authority" could support sanctions that would not be
permtted under our draft. There is no such thing as inherent
authority to sanction for negligent |oss of information.

Anot her participant reported being reassured by this
di scussion, but illustrated concerns with a hypothetical: In
Appl e v. Samsung, both parties nade accusations of failure to
preserve by the other side. Eventually they seem ngly backed off
their positions, but the case raises a question. Consistent with
the new rul e provision, would there be anythinhg to prevent the
court fromtelling the jury that certain evidence is now m ssing
and instructing it on howto deal with circunstantial evidence in
situations where there are gaps? Wuld that be forecl osed under
t he new provision?

A reaction was that this nmeasure should not be a "sanction”
or adverse inference instruction and therefore not affected by
t he new rul e provision.

A different concern was that different circuits have
different standards for "inherent authority" sanctions actions.
Perhaps it would be desirable for the rule to address this
question explicitly.

A reaction was that this is sonmething we should expect to be
rai sed during the full Conmmttee nmeeting and nore generally in
connection with our rule proposal. It seens appropriate to say
that the rule does address that. First, it says that "the court
may i npose sanctions * * * only if" it makes certain findings.
That seens pretty clearly to say it may not otherwi se. And the
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Not e says that the rule "authorizes inposition of the sanctions
listed in Rule 37(b)(2)(A)," which seens to show that it

suppl ants sone "inherent authority” to do so because the problem
is now explicitly addressed in the rule.

Anot her reaction was that it would be odd to say in the rule
that inherent authority is curtailed. "W don't do that in other
rul es; why should we make a special provision for it here?”
Making a statenent in the Note should suffice.

But at the sane tine, it was observed, a review of the case
| aw showed that many judges seemrather free in invoking
"inherent authority,” so sone attention to that topic seens
war r ant ed.

The consensus was that Prof. Marcus would draft Note
| anguage not only explaining the abrogation of current 37(e)'s
"under these rules" provision but adding -- perhaps in brackets -
- a further comment about inherent authority. That could be
revi ewed by Judge Ginm and Prof. Cooper, but would not be
circulated to the full Subcomm ttee before the due date for
agenda materials, which is next week.
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Not es of Conference Cal
Di scovery Subconmi ttee
Advi sory Commttee on Cvil Rules
Sept. 6, 2012

On Sept. 6, 2012, the Discovery Subcommttee of the Advisory
Conmittee on Civil Rules held a conference call. Participating
were Hon. Paul Gimm (Chair, Discovery Subcommttee); Hon. David
Campbel | (Chair, Advisory Commttee); Hon. John Koeltl (Chair,
Duke Subcomm ttee); Elizabeth Cabraser; John Barkett; Andrea
Kuperman (Chi ef Counsel, Rules Conmttees); Prof. Edward Cooper
(Reporter, Advisory Commttee); and Prof. Richard Marcus (Assoc.
Reporter, Advisory Commttee).

Judge Grimmintroduced the call by suggesting that the
objective was in part to resolve as many things as possible for
presentation to the full Commttee at its Novenber neeting.

These issues were identified in Prof. Marcus's revised Rule 37(9)
draft.

(g9)(2)(B) rule I anguage

During the Aug. 27 conference call, there was extensive
di scussion of inproving the rule definition of circunstances in
whi ch sanctions may be inposed despite the absence of w | ful ness
or bad faith. After the call, Prof. Marcus circulated a variety
of possibilities, and various Subcomm ttee nenbers offered
reactions. Fromthat, the revised draft offered four
alternatives as foll ows:

that the failure irreparably deprived a party of [any
meani ngful] {the} opportunity to present a claimor defense
[alternative 1]

that the failure irreparably deprived a party of the ability
to present a claimor defense [alternative 2]

that the failure irreparably inpaired a party's ability to
present a claimor defense [alternative 3]

that the failure irreparably inpaired a party's opportunity
to present a claimor defense [alternative 4]

These alternatives presented various choices. One is the
choi ce between saying that the | oss of the information "deprived"
a party of its ability to present its claimor defense, or
"inpaired" the ability to do so. Another is whether what is |ost
is the "opportunity” or the "ability" to present a claimor
defense. Yet another goes to the severity of the deprivation --
besi des being "irreparable,” had the party |ost "any neani ngful "
opportunity or ability?

The focus on these choices reflects the need to be as
preci se as possible in (g)(2)(B). That provision permts
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i nposition of sanctions even though the party to be sanctioned
did not act wllfully or in bad faith. The nore expansively
(9)(2)(B) is applied, the nore it could underm ne the reassurance
(9)(2)(A) is designed to ensure that reasonable efforts to
preserve will protect against sanctions. It is inportant,
therefore, for (B) to be [imted to exceptional cases involving
extrenmely serious prejudice.

One participant noted that courts presently seemto use a
vari ety of phrases to describe circunstances that call for
i mposition of sanctions when there is low or no culpability. M.
Barkett circulated a very hel pful report (attached to these notes
as an Appendi x) on what sonme courts had said before the call, and
that report illustrated the variety:

Vodusek v. Bayliner Marine Corp., 71 F.3d 148 (4th Gr
1995): "the destroyed portions [of the boat that caught
fire] were significant to the effort to explain where and
why the boat explosion occurred,” particularly in |ight of
the fact that plaintiff's expert's opinion on where the
expl osi on occurred changed several tines.

Silvestri v. CGeneral Mdtors Corp., 271 F.3d 583 (4th Cr
2001): Due to defendant's inability to take crash
measurenents at several points on the vehicle involved in
the crash, "there is little doubt that defendant has been
highly prejudiced.” "It denied General Mdtors access to the
only evidence fromwhich it could develop its defenses
adequately,” and "was so prejudicial that it substantially
deni ed the defendant the ability to defend the claim™

Schmd v. M| waukee Elec. Tool Corp., 13 F.3d 76 (3d Cir
1994): The Third Grcuit held the district court inproperly
excluded the testinmony of plaintiff's expert as a sanction
for destructive testing because the district court did not
find that plaintiff's expert "intended to inpair the ability
of the potential defendant to defend itself."

Sacranona v. Bridgestone/Firestone, Inc., 106 F.3d 444 (1st
Cr. 1997): Summary judgnent proper due to destructive
testing by plaintiff's expert. Defendants' experts "have
been deprived of the opportunity to exam ne rel evant,

possi bly dispositive evidence before its materi al
alternation.”

VWhat this shows is both that the courts focus on exactly what we
are tal king about -- very significant prejudice -- and that they
use sonmewhat different words to describe that prejudice. It was
not necessary to show that the | oss of the evidence foreclosed
all possible argunents, but was necessary to show that the |oss
had a highly prejudicial effect.
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The question, then, is to choose anong the various proposed
rul e provisions. The need is to enphasize the seriousness of the
denonstrated prejudice.

One reaction was that the first alternative seens best
suited to do that job. Another was that "we probably can't go
wong with any of the four,” and that it mght be useful to offer
the full Commttee sonme choices. There are things like the
choi ce between "ability" and "neani ngful opportunity" and
"deprive" and "inpair."

A question was asked: Wy not say "prejudi ced" instead of
"inpaired" or "deprived" -- "irreparably prejudiced in presenting
a claimor defense."

A reaction was that (g)(2)(A) uses "prejudice" as a noun,
and using it as the verb in (B) mght cause confusion. Using a
different word in (B) mght serve to enphasize that this is a
distinctive inquiry. Another participant agreed that it's good
not to use the sanme word in both places. Another noted that the
concern before was that "irreparable" prejudice could often exi st
in situations in which there was in fact no serious prejudice.
The goal here is to make it clear that this provision applies
only on proof of exceptional harmto a party's ability to present
its case.

The consensus was to present the full Commttee with two
alternatives -- alternatives 1 and 3 fromthe draft. In
addition, it was suggested that the report include as an Appendi x
M. Barkett's nmenorandum on how the courts have expl ai ned the
i npact of | ost evidence in cases in which sanctions were inposed
due to little or no culpability.

(9) (3) (0O

Anot her rul e | anguage choi ce was between two alternatives of

(9)(2)(O:

(C© whether the party received a request that
i nformati on be preserved, the clarity and
reasonabl eness of the request, and whether the
person who nmade the request or the party offered
to engage in good-faith consultation regarding the
scope of preservation; [alternative 1]

(C whether the party received a request that
i nformati on be preserved, the clarity and
reasonabl eness of the request, and whether the
person who nade the request and the party engaged
in good-faith consultation regarding the scope of
preservation; [alternative 2]
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The choi ce was introduced as depending on the enphasis to be
placed on initiating a dialogue after receipt of a preservation
demand. Such demands are becom ng nore common. | n sone cases
they are far too broad or otherwi se unjustified. In earlier
di scussi ons, one view has been that it is a good idea to prod
parties to initiate discussions. There should certainly be no
requi renent to agree to any particul ar preservation demand, but
the cost of making contact is very small. The benefits nmay be
significant.

Anot her partici pant enphasi zed that this can be a very
difficult area. Sending letters like this has beconme pretty
standard. Sonetines the letters get ignored. Shutting down
backup systens or recycling of nedia on those systens can be a
very serious decision and conpani es are understandably resistant
to doing so.

One reaction was that alternative 2 is preferable because it
is shorter. Saying that the court ought to consider "whether the
person who nmade the request and the party engaged in good-faith
consultation” is sufficient to suggest attention to whether
sonmebody took the initiative. Ohers agreed.

The consensus was to use alternative 2.
(9)(3)(D) -- "matters of"

It was suggested to delete "matters of" fromdraft

(9) (3)(D):

(D) the party’s resources and sophistication in
[matters of] litigation;

The reason was that it adds nothing to the rule provision;
shorter is better. Al agreed to the deletion.

A different question was raised -- is "in litigation"
needed? Many parties are sophisticated, and saying that al one
shoul d be sufficient -- "the party's resources and
sophi stication.” A reaction was that people nay be sophisticated

in many things but innocent about litigation. The point here is
to focus on sophistication about litigation, not other things.
The consensus was to leave "in litigation" in the draft.

I ntroductory Note materi al

The introductory material in the Commttee Note was

redrafted after the Aug. 27 conference call. The only concern
raised dealt with the reference to (g)(3) as it relates to "what
i nformati on should be preserved.” The concern was that there

m ght be an inplication that cunul ative information nust be
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preserved. For exanple, nust a potential party keep backup tapes
even though they likely contain nothing inportant that is not
al so on active systens?

A reaction was that (g)(3) says the listed factors could be
considered in determning "whether a party failed to preserve
di scoverabl e informati on that reasonably shoul d have been
preserved.” So the rule says that these factors do apply. The
concept of cumul ativeness seens inplicit in this. Mreover, the
Note says with regard to proportionality: "A party may act
reasonably by choosing the |east costly formof information
preservation, if it is substantially simlar to nore costly
forms."” That inplies that cunul ative information need not be
preserved. Another point was that no judge woul d sanction
sonebody for failure to preserve cunul ative information

A suggestion was that the introductory paragraph of the
Commttee Note on (g)(3) note that cumul ativeness is a factor in
assessing both the reasonabl eness of preservation and good faith.
That sol ution received support; and the consensus was to add a
reference to cumul ati veness to the Note.

Mentioning bad faith actions
that fail to destroy evidence

A question was raised about the final paragraph in the Note
di scussion of (g)(2)(A):

There may be cases in which a party's extrene bad faith
does not in fact inpose substantial prejudice on the
opposi ng party, as for exanple an unsuccessful attenpt to
destroy crucial evidence. Because the rule applies only to
sanctions for failure to preserve discoverable information,
it does not address such situations.

The question was whether this is useful. It is sonewhat beside
the point; this is a situation in which the rule does not apply.

The response was that this comment is derived from
Subcomm ttee discussions of, for exanple, the possibility that
efforts to destroy evidence denonstrating the nost flagrant bad
faith m ght be deemed i mune to sanctions because they were
unsuccessful. The court is not prevented fromresponding to such
mal i ci ous behavi or just because it is clunsy.

The resolution was to put this paragraph in brackets for the
full Commttee discussion.

(g9)(2)(B) Note | anguage

The (g)(2)(B) Commttee Note revisions would need to be
revised once a final decision is made about the rule standard for
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One question was raised about the reference to (g)(2)(A)'s
"substantial prejudice" standard at the begi nning of the second
paragraph. Isn't this confusing, since the Note is about (B)
here; why shift gears back to (A)?

A response was that this reference is designed to drive hone
the point nade also by the rule | anguage di scussion earlier in
the call -- (B) applies only in cases with very severe prejudice.
Even if willfulness or bad faith are shown, sanctions are not
al l oned unl ess "substantial prejudice" resulted. The point here
is to enphasize how remar kabl e the prejudice nmust be to permt
i nposition of sanctions in the absence of w |l ful ness or bad
faith.

A reaction was that the contrast is helpful in putting the
standard in (B) into the context of Rule 37(g). Another
partici pant agreed. The consensus was to | eave the Note as
drafted.

Least severe sanction
The draft Note on (g)(2)(B) ended with a bracketed sentence:

[ Even if such prejudice persists, the court should enpl oy
the | east severe sanction needed to undo the prejudice
resulting formthe | oss of the information.]

The material was in brackets because it m ght seem i nconsistent
with the notion of extrene prejudice that underlies (B) to say
that sonmething | ess severe than the litigation death penalty
woul d suffice. On the other hand, given the adnonition to use
the | east severe sanction under (A), where willful ness or bad
faith nust be shown, it seens odd to say the same orientation
does not apply where neither has been shown. And the cases found
by M. Barkett showed that courts have in fact taken this
approach in cases in which bad faith is not proven.

The consensus was to |eave in the | east severe sanction idea
wi t hout brackets in (B) as well as (A). But it was objected that
the end of the sentence seens problematical. It says that the
sanction nust "undo the prejudice.” How can that be? W've
concl uded that the prejudice cannot be undone. The sol ution was
to stop the sentence at "l east severe sanction.”

Anot her question was raised: Should we not say "ordinarily"
before "enploy"? A reaction was that the |ast conference cal
resol ved not to include that word in the parallel sentence with
regard to (g)(2)(A). |Is it nore appropriate here? The response
was that there are extraordinary situations in which the nost
severe sanction may be warranted, so that adding the word here is
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different and warranted. The consensus was to add "ordinarily"
i n brackets.

Prof. Cooper edits

Prof. Cooper had suggested several additional edits that
were accepted. Thus, regarding (g)(3)(C "reasonabl eness and"
woul d be added before "good faith.” |In the |ast paragraph of the
Note, the flat statement that reference to the court is not
possi bl e before suit is filed may be overbroad, and could be
softened by saying that it "may not be" possible.

Def i ni ng resources

Anot her question was rai sed about the Note di scussion of
(9)(2)(D). It does not define "resources,” although the rule
says they can matter. Should sonething be said about that
factor?

A reaction was that this seens inplicit. The rule
enphasi zes proportionality. Earlier discussion in the cal
poi nted out that some parties -- for exanple governnental
agencies -- may have limted resources to commt to preservation
efforts. The rule says "resources” matter, and it seened that
some anplification of that termwould not be hel pful.

Agreenment was expressed: There is no need to tell judges
what "resources” neans in this context. The consensus was t hat
no change to the Note was needed to define "resources."

Revisiting 37(e)

Anot her question that needs to be addressed at sone point is
the continued utility of Rule 37(e). Andrea Kupernman has
prepared an very thorough meno on that subject, and various
Subcomm ttee nenbers have reacted to these issues. There is no
time today to address the question, but it may be that 37(e)
woul d not continue to serve a useful purpose if the rule we have
been di scussing were adopted. Wether that nmeans that we shoul d
abrogate 37(e) and add a new (g) or replace (e) with our new rule
is not certain. One consideration is that we nust be clear in
the record on what we are doing. This matter will need
attention.

Furt her Conference Cal
Agenda materials nust be in by GCct. 5. The Subconmttee
wi || have anot her conference call on Thursday, Sept. 27, at 10:00

EDT. Prof. Marcus will circulate a redraft before that tine.
Hopeful ly some issues can be resolved by email before the call.
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Not es of Conference Cal
Di scovery Subconmi ttee
Advi sory Commttee on Cvil Rules
Aug. 27, 2012

On Aug. 27, 2012, the Discovery Subcommttee of the Advisory
Conmittee on Civil Rules held a conference call. Participating
were Hon. Paul Gimm (Chair, Discovery Subcommttee); Hon. David
Campbel | (Chair, Advisory Commttee); Hon. John Koeltl (Chair,
Duke Subcommi ttee); Anton Val ukas; Elizabeth Cabraser; John
Bar kett; Andrea Kuperman (Chief Counsel, Rules Commttees); Prof.
Edwar d Cooper (Reporter, Advisory Committee); and Prof. Richard
Mar cus (Assoc. Reporter, Advisory Committee).

Judge Grimmintroduced the call by suggesting that the nost
expedi ti ous nethod of proceeding woul d probably be to focus first
on the issues that were less likely to require extended
di scussion and then turn to the nore chall engi ng issues.

Rule 37(g)(3)(C revision

Footnote 1 raises the possibility that the bracketed cl ause
set off by dashes could be renoved as unnecessary. No dissent
was offered to that idea. The clause will cone out.

It was suggested, however, that the provision m ght be
further sinplified. Two possibilities were offered:

(C© whether the party received a request that
i nformati on be preserved, the clarity and
reasonabl eness of the request, and whether the
person who nmade the request or the party offered
to engage in good-faith consultation regarding the
scope of preservation; [current version wthout
renmoved phrase]

(C© whether the party received a request that
i nformati on be preserved, the clarity and
reasonabl eness of the request, and whether the
person who nade the request and the party engaged
in good-faith consultation regarding the scope of
preservation; [alternative |anguage]"

! During the call, another suggestion was made to sinplify

further along the follow ng |ines:

(C© whether the party received a request that
information be preserved, the clarity and
reasonabl eness of the request, and whether there
was good-faith consultation regarding the scope of
preservati on;
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The topic was introduced with the observation that there is
rarely dial ogue about the scope of preservation after the request
is made. But the | anguage of the current version pressures
prospective litigants to engage in such discussions. That is
contrary to experience, however, and may not be appropriate in
many instances. W should be cautious about insisting on
sonmething that is the rare exception. Very often, on reflection
it seens that such demand letters are little short of harassnent
efforts.

Anot her reaction was that such discussion is presently rare,
but that this current reality is not a reason we should not press
the parties toward nore discussion. Although the conpany that
gets the preservation demand may often conclude that it's
unjustified, it is not terribly difficult for the conpany's
| awyer to have a 15-m nute conversation with the | awer who sent
the demand. |ndeed, one goal of our proposal is to encourage
that sort of thing. |If it |eads nowhere, that's not a big | oss.
But it m ght produce insights or at |east sone constructive ideas
about how to react. And if it shows that the demand is as
unreasonable as originally seenmed to be the case, that can be
useful later to explain what the conpany did, even if that was to
t ake no special nmeasures to preserve.

Anot her partici pant agreed that encouragi ng exchange woul d
be desirable. Too often problens arise |ater that could have
been avoi ded by such an exchange.

A reaction to these points was "You are tal ki ng about cases
in which there is no real question that there is a duty to
preserve and the only question is about how broad the
preservation should be." But small and m d-sized conpanies too
often get preservation letters where the entire matter may not
justify any action. That's just harassnent, and we shoul d be
careful about pressing people into undertaking such di scussions.
I ndeed, it mght well be better to delete (C) and |l eave this
consi deration as one of the many that bear on (B) and current
(E). Arule provision |imted to suggesting consideration of
whet her there was such di scussion would be preferable to
sonet hing that seens designed to stinulate it.

This drew the response that there should be an affirmative
obligation to try to initiate discussions, and that it should
apply to both sides. The rule should say so. The party making
the demand m ght wisely offer to discuss, and in any event the
party receiving the demand should ordinarily give serious
consideration to initiating contact whether or not the demand

The conference call discussion favored nore enphasis on pronoting
di scussi on, however, and this alternative was accordingly
wi t hdr awn.
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contains an invitation to do that. Another participant said that
attitude ties in with Rule 26(f), which directs the parties to

di scuss preservation at their initial conference about discovery.
It's entirely consistent with that to try to pronpt earlier

i nteraction.

The resolution was that Professor Marcus would try to
include alternative | anguage in a further draft or another
circulation to the Subcommttee, but that the rule would continue
to pronote consultation

| nt roduct ory paragraph
to Note

The draft raises the question whether the introductory
sentence of the Note should be changed to reduce the enphasis on
Rul e 37(e) and offer a broader explanation for the Commttee's
decision to focus on preservation. That alternative was
presented in braces in the pending Note draft. Professor Cooper
al so had circul ated sonme proposed additional |anguage that woul d
el aborate on the overall goals of the anmendnents.

The consensus was to go with the revised | anguage in braces
in place of the carryover |anguage in brackets. Prof. Marcus
woul d send out Prof. Cooper's additional |anguage and try to work
t hose thoughts into the next draft. Prof. Cooper's |anguage was:

Many litigants and prospective litigants are expressing
growi ng concern about the uncertainty surrounding the
obligation to preserve information for potential discovery,
particularly before litigation is actually begun, and about
the continually grow ng volunme of information --
particularly electronically stored information -- that is
avai | abl e for preservation and eventual searching. They

| ament that uncertainty | eads to needl essly preserving
information that is never sought in discovery, for fear of
the very serious sanctions that nay be inposed for even
nmerely negligent, inadvertent failure to preserve
information | ater sought in discovery.

| f any menbers have a problemor strong feeling on seeing Prof.
Cooper's proposed | anguage, they could let Prof. Marcus know.

Addi tion of "even"

The redraft of the introduction to the Note added "even" as

follows " . . . the risk that very serious sanctions may be
enpl oyed even for negligent failures to preserve.” This addition
was neant to enphasize one of the goals of the anendnent -- to

protect against such inpositions of sanctions.

There was consensus that this word should be added. There
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was al so di scussion of whether to add "or inadvertent” after
"negligent” and before "failures.” This pronpted the reaction "I
have not seen inadvertent destruction, as opposed to negligent
destruction.”

A possi ble exanple was offered: |If thereis a
m sconmmuni cati on between a | awyer and an expert about whet her
testing will destroy sonething, the destruction may be
i nadvertent. But that does not seeminadvertent; the testing is
intended. The problemis a failure to comuni cate between the
| awyer and the expert, which could be characterized as negligent.
There was no consensus to add "or inadvertent."

Ftn. 5 -- added sentence

The redraft of the Note added the foll owi ng bracketed
sentence at the end of the introductory comments:

Except in very rare cases of "irreparable prejudice,”
negligence is not sufficient to support sanctions for
failure to preserve.

The question was rai sed whether it should be added. Professor
Cooper suggested expanding as follows: ". . . negligence is not
sufficient to support sanctions under Rule 37(g)(2) for failure
to preserve, while negligence is not required to support curative
neasures under Rule 37(g)(1)."

It was noted that this material does not seemto be about
the sane topic as the rest of the paragraph, which is about
preservation rather than sanctions. It should be set forth as a
separ at e par agr aph.

Curative neasures in absence of
showi ng of willfulness or bad faith

The draft Committee Note regardi ng subdivision (g)(2)(A)
contai ned the follow ng discussion:

Thi s subdivision protects a party that has nade
reasonabl e preservation decisions in |light of the factors
identified in Rule 37(g)(3), which enphasize both
reasonabl eness and proportionality. Despite reasonable
efforts to preserve, some discoverable information may be
lost. A court may take that circunmstance into account in
maki ng di scovery-managenent deci sions, such as those under
Rul e 26(b)(2)(B) and 26(b)(2)(C), but it may not inpose a
sanction listed under Rule 37(b)(2)(A) or use an adverse-
inference jury instruction.

Several concerns were raised about this | anguage. One was
that the phrase "under Rule 37(g)(2) (A" should be added to the

November 1-2, 2012 Page 162 of 542



5

|l ast sentence to nmake clear that Rule 37(g)(2)(B) would permt
sanctions in the unusual cases in which it applied. On this
point, a different reaction was that we can "trust the reader to
read on" and learn that in those rare cases sanctions are all owed
despite the general requirenent of a showng of wllfulness or
bad faith. That led this concern to be w thdrawn.

Anot her reaction was that the "such as" cl ause shoul d be
stricken.

A third was the way the paragraph is witten nmakes it sound
too much like it's only about the initial scheduling order or
managenent decisions at the outset of the case. Actually, this
sort of control remains inportant throughout the case. The
phrase "di scovery-nmanagenent decisions” nmakes it sound that way.
Perhaps it should be rephrased to say sonething like "A court may
take curative nmeasures into account in managi ng di scovery in the
case."

The consensus was that Professor Marcus shoul d reexani ne
this |l anguage in light of the concerns raised and see if
revisions could inprove it.

"ordinarily"

The word "ordinarily" appears in one place in the draft, and
it was suggested that it be added in another place, as follows
(existing use in boldface, proposed addition underlined):

Second, the court nust also find that the | oss of
i nformati on caused substantial prejudice in the litigation.
Because digital data often duplicate other data, substitute
evidence is often available. Although it is inpossible to
denonstrate with certainty what |ost information would
prove, the party seeking sanctions nust show that it has
been prejudiced by the loss. Anobng other things, the court
may consider the measures identified in Rule 37(g)(1) in
maki ng this determnation; if these neasures can cure the
probl em sanctions would ordinarily be inappropriate even
when the court finds willfulness or bad faith. Rule
37(g9) (2) (A) authorizes inposition of Rule 37(b)(2) sanctions
in the expectation that the court will ordinarily enploy the
| east severe sanction needed to repair the prejudice
resulting fromloss of the information.

The background for this issue is that the draft rule at one
poi nt included a provision directing the court to use the | east
severe sanction. Then it was rewitten to renove that rule
provi sion on the notion that courts are already doing that. Then
the Note was rewitten to invoke practice under Rule 37(b), which
usual ly invol ves consideration of |ess severe sanctions, but
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t here was some uncertainty about whether that case law entirely
supported the idea (in part due to the Suprene Court's National
Hockey League decision in 1976 that sanctions could be used for
general deterrence).

Whet her "ordinarily" is hel pful could depend on what one
views as "ordinary." Gven the threshold requirenent of a
finding of willfulness or bad faith to support sanctions, the use
of the word here may nean that only is cases of really
exceptional bad faith could nore severe sanctions be used (or
sanctions used even though curative neasures would seemto have
sol ved the problen).

An initial reaction was "My reaction is not to use
‘ordinarily.'™ Another participant agreed; the extraordinary
case should be so evident that we need not say so in the Note.
The consensus was not to use the word "ordinarily" in this
paragraph -- to renove it where it now appears and not to add it.

| rreparabl e prejudice

The redrafted Note on irreparable prejudice raised a variety
of issues. As presented to the Subcommttee, the Note read as
fol |l ows:

Rul e 37(g)(2)(B) recogni zes an exception permtting the
court to inpose sanctions in the absence of either bad faith
or willfulness when "irreparable prejudice" results fromthe
| oss of the information. There are two features to this
inquiry. One is that the prejudice is irreparable; if
curative measures under Rule 37(g)(1) will substantially
cure the prejudice, Rule 37(b)(2)(B) does not apply. G ven
uncertainty about what information was lost, it may often be
uncl ear whet her curative neasures are entlrely effective.

But Rule 37(g)(2)(B) authorizes sanctions only when the | oss
of the information that should have been preserved is not
only irreparable but so serious that it effectively deprives
t he opposing party of any neani ngful opportunity to present
its claimor defense. [See Silvestri v. Ceneral Mtors Co.,
271 F.3d 583, 593-94 (4th G r. 2001) (upholding dism ssal,
because plaintiff's failure to retain the allegedly
defective airbags "deni ed General Mtors access to the only
evi dence fromwhich it could develop its defenses
adequately,"” and therefore "substantially denied the
defendant the ability to defend the clainm').] Even though
the I oss of the information cannot be cured, unless such
crippling prejudice is showm a court may not inpose
sanctions on a party that did not act willfully or in bad
faith, but in those rare instances where such severe
prejudice is proven, Rule 37(b)(2)(B) does authorize use of
sanctions. [In such cases, however, the court should enpl oy
the | east severe sanction needed to repair the prejudice

November 1-2, 2012 Page 164 of 542



7
resulting formthe | oss of the information.]

One question was whether to quote the Silvestri case. There
i s considerabl e uneasi ness about citing cases in Conmttee Notes
because they may contain factors that the Conm ttee does not
endorse, and because such citation seens to "enact" the cases as
the "l aw' pursuant to the Rules Enabling Act process. Wth
Silvestri, as explained in the meno acconpanying the redrafted
Note, there are sone features that the Subcommttee surely did
not endorse. But the quotations fromthe case seened very
effectively to explain the sort of situation that would qualify
under (9g)(2)(B)

A second problemwith the Note was that it may have gone
beyond the rul e | anguage, which speaks only of "irreparable
prejudice.” In context, that nust be stronger than the
"substantial prejudice" that nust be shown to support sanctions
under (g)(2)(A) even if willfulness or bad faith is shown. The
idea is to convey the sort of thing that the Silvestri quotation
says -- crippling harmto the adversary's case. But the
"irreparable” part mght be said to be true in nmany cases; unless
one can be certain all the "lost" material has been found or
restored, sonme was lost irreparably. So one could say that
unless there is no prejudice, there is irreparable prejudice.
That is surely not what we want to say.

Maybe, therefore, we have to go back and | ook again at the
rul e | anguage. Maybe "irreparable prejudice” is not sufficient
inthe rule. If so, we cannot engage in "rul emaki ng by Note"
with the efforts reflected in the Note | anguage above.

Regarding Silvestri, after discussion the consensus was that
it should not be cited or quoted. It may be that a "generic”
description of sorts of situations that involve what we are
t al ki ng about woul d be hel pful, but we should not tie ourselves
to a specific case.

The nore difficult question was what to do about the proper
termin the rule. On analysis, it looks like "irreparable” is
alnost a red herring. Wether prejudice is "irreparable” tells
us little about how severe it is. It could be al nost
i nconsequential. That would not be the "substantial prejudice”
required under (g)(2)(A), much | ess cone near what we have in
mnd for (g)(2)(B)

One suggestion was that rule | anguage |ike "irreparably
inpaired the ability to litigate on the nerits" m ght address
what we really have in mnd. That phrasing drew support.

Anot her participant enphasized that it is inportant to make

this clear so that the (g)(2)(A) limtation of sanctions to cases
involving willful or bad faith loss of information is effective.
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If (9)(2)(B) is routinely available, that woul d underm ne what we
are trying to do.

Anot her concern was raised -- we nust be careful to nake
cl ear also that not all reactions to the Ipss of |nf0rnat|on are
"sanctions."” For exanple, a strengthened instruction on

circunstantial evidence mght be a way to deal with the problem
but that's not an adverse inference instruction.

The consensus was that Prof. Marcus should circul ate
alternative possible rule |anguage for consideration of the
Subconmi ttee. Then in the next draft that could be inserted into
(9)(2)(B) and the Committee Note could be revised to take account
of it.

After the conference call, the foll ow ng possible
alternatives were circulated for review by the Subcomm ttee:

that the failure caused irreparable prejudice [current
pr oposal ]

that the failure caused serious irreparable prejudice
[alternative 1]

that the failure caused severe and irreparabl e prejudice
[alternative 2]

that the failure irreparably inpaired another party's
ability to present its claimor defense [alternative 3]

that the failure irreparably inpaired another party's
ability to litigate on the nerits [alternative 4]

that the failure irreparably deprived a party of any
meani ngf ul opportunity to present its claimor defense
(alternative 5]

An additional issue was the bracketed sentence at the end of
the note paragraph on (g)(2)(B). The idea that a | esser sanction
could suffice may seeminconsistent with the severity of what the
"irreparable prejudice" provision is designed to address. But it
could be that the irreparable prejudice would apply only to
certain clains, or only to certain issues, or at |east not |ead
to entry of default or dismssal. And it would be odd not to say
this in (g)(2)(B), which does not require a finding of
Wi llfulness or bad faith, while we do say it in relation to
sanctions under (g)(2)(A), which does require such proof.

Next conference cal

The Subconmmittee will hold another conference call on
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Thursday, Sept. 6 at 10:00 a.m EDIT. Before then, Prof. Marcus

will circulate notes of this call and revised rule and Note
| anguage.
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Not es of Conference Cal
Di scovery Subconmi ttee
Advi sory Commttee on Cvil Rules
Aug. 7, 2012

On Aug. 7, 2012, the Discovery Subconmittee of the Advisory
Conmittee on Civil Rules held a conference call. Participating
were Hon. Paul Gimm (Chair, Discovery Subcommttee); Hon. Mark
Kravitz (Chair, Standing Commttee); Hon. David Canpbell (Chair,
Advi sory Comm ttee); Hon. John Koeltl (Chair, Duke Subcomttee);
Hon. M chael Mosman; Anton Val ukas; Elizabeth Cabraser; John
Bar kett; Andrea Kuperman (Chief Counsel, Rules Commttees); Prof.
Ri chard Marcus (Assoc. Reporter, Advisory Conmittee).

Judge Gimmintroduced the call by suggesting that the draft
rule provision is nowin pretty good shape, and that the focus of
the call would be on the Note. Prof. Marcus had significantly
shortened the Note, and Prof. Cooper (who could not participate
in this conference call because he was out of the country) had
provi ded a menorandum deal i ng with various issues raised by
footnotes in Prof. Marcus's neno. The focus of the conference
call would mainly be on those footnoted questions.

Suppl anting Rule 37(e)?

Footnote 2 raises the question whether adoption of Rule
37(g) should supplant current Rule 37(e). The auto delete
feature of electronic informati on systens can present serious
sanctions issues, as illustrated by the ruling in the Apple v.
Sansung trial that was circul ated before the conference call. In
that case, Sanmsung had not altered the operation of its auto
del ete feature for email of sone enployees, and the absence of
those emails led to inposition of an adverse inference
i nstruction.

A first reaction was that the case |aw indicates that Rule
37(e) has actually provided little protection. A second reaction

was consistent -- there is a very small handful of reported
cases. A third reaction was simlar -- "I know of no cases using
the rule.” And a fourth agreed: There have not been cases

because people deal with this problemwhen it arises.

A different sort of reaction was that ongoing research by
Ms. Kuperman on the case law on Rule 37(e) was not yet conplete,
and that it would probably be inportant to see whether nenbers of
the full Commttee had experiences supporting the continued
utility of Rule 37(e). That provision is, unlike the ongoing
draft of 37(g), limted to electronically stored information, and
only about the "routine, good faith operation"” of an electronic
informati on system Perhaps that good faith requirenment would
mean that 37(g) would occupy the entire area because it forbids
sanctions in the absence of bad faith or willful ness. But
hearing fromothers about that topic may be useful. Perhaps one
could even invite public comment on that subject if it remains
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open at this tine.

Anot her view was that there seens to be reason to keep 37(e)
in the rule. Even without exanples in the cases of its
application, the rule could be playing an inportant role in sone
cases. It provides an absolute safe harbor. Al though that may
be narrow and shallow, why take it away as part of an effort to
deal wth a problem of over-preservation? The fact there are no
cases mght result fromthe effect of the rule -- perhaps there
are no notions because the rule nakes it clear that they would be
deni ed, or courts deny notions w thout producing reportable
opi ni ons because it's clear that sanctions cannot be inposed
under the rule.

At the sane time, another participant observed, it is
i mportant for the Subcommttee to take a position on whether Rule
37(e) has ongoing utility. This issue should not sinply be
punted to the full Conmttee w thout any recommendation. |It's
sonet hi ng which the Subcomm ttee should be able to resol ve, at
| east for itself. And there seenms a strong argunent that there's
no sense having both 37(e) and 37(g). Routine good faith
operation (required for 37(e) to apply) sinmply could not be found
in a situation subject to sanctions under 37(g), which requires a
finding of bad faith or willfulness |eading to | oss of evidence.

These views drew agreenent: As reformulated in our July 23
conference call, 37(g) is broad and addressed to the basic set of
issues. "We have raised culpability for all cases."” That
i ncludes cases that m ght now be handl ed under Rule 37(e).

A reaction was that we should flag the issue. The view that
we no | onger need 37(e) is understandabl e, but perhaps experience
of others suggests that 37(e) has a continuing role to play.

Thi s brought the response "I have no problem w th aski ng about
others' experience with 37(e), but think that the Subcommittee
should -- using the information it currently has avail able --

resolve what it thinks should be done. W should not say we have
not deci ded."

It was noted that observers with a substantial background
and keen interest in these issues nay be at the Novenber ful
Conmittee neeting, and that their views on this point could al so
be valuable. It would seembetter to go to the full Conmttee
with a Subcomm ttee position but open to reconsideration and
revision. This drew agreenent that even though 37(g) seens to do
what 37(e) does the question could be preserved for further
reflection. An exanple mght be dson v. Sax, 2010 W. 2639853
(E.D. Ws., June 25, 2010), one of the rare cases applying Rule
37(e). A testing question could be whether that decision would
have been the sane under proposed 37(Q).

The resolution for the present was to carry forward the
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guestion how 37(g) would interact or fit with 37(Qg).
Duty to court

Footnote 3 raises the issue whether it would be desirable
for the Note to say the duty to preserve is owed to the court.
The consensus was that the bracketed sentence on this subject did
not add to the discussion and m ght raise issues best |eft
untouched. It would be renoved.

Rel ati on between comon | aw duty
to preserve and (g)(3) factors

Footnote 4 in the neno rai ses the i ssue whether the current
Note | anguage is internally contradictory. The |anguage in
guestion is:

This rule provision is not intended to alter the

| ongst andi ng and evol ving conmon | aw regarding the duty to
preserve in anticipation of litigation. The determ nations
whet her the duty to preserve has arisen, and what

i nformati on shoul d be preserved, depend on the circunstances
of each case and shoul d be made under Rule 37(g)(3).

The problemis that one could say that the factors in (g)(3)
could alter the conmmon law in the sense, at |east, that they
channel attention in directions that the comon | aw m ght not
al ways provide. Prof Cooper suggested replacing this | anguage
with the foll ow ng:

Rule 37(g)(3) identifies many of the factors that should be
considered in determning, in the circunstances of a
particul ar case, when a duty to preserve arose and what

i nformati on shoul d be preserved.

An initial reaction was "I like the Cooper |anguage better."
Anot her participant agreed. A third observed that this |anguage
hi ghli ghts what we're trying to do but avoids challenges to our
authority to do it.

A fourth reaction was that this was better |anguage, but why
is it necessary? Another reaction along this line was to ask
whet her this | anguage prevents a challenge. A response to that
guestion was that the first sentence (about not altering the
common | aw) responded to Subcomm ttee di scussions of the need to
avoid seem ng to supplant the comon |aw on duty to preserve.

Thi s di scussion drew the reaction that the substitute
| anguage is accurate. "W should not be shy about our intent
that the courts apply the listed factors.” This drew agreenent.
We are tal king here only about the inposition of certain
sanctions, not the preservation duty itself. Perhaps there is an
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argunent that the handling of sanctions itself is a feature of
the common | aw preservation duty. But even so that's different
from sayi ng that other consequences (for exanple, adm nistrative
penalties, etc.) of a party's actions were forbidden even though
t hose actions would not warrant sanctions under Rule 37(g)(3).
It's not as though nothing can be done. W need not wave a red
flag, but should be forthright.

This drew the reaction "I like it. It has the virtue of
honesty."” The tension is there. W don't want to create a
sanctions factory in federal court. W are trying to regulate
that specific activity, not preservation in sonme nore general
way.

The consensus was to use the | anguage proposed by Prof.
Cooper.

Cting Residential Funding

Footnote 5 raises the question whether there should be a
citation to Residential Funding after the Note sentence saying
that the rule "rejects decisions that have authorized the
i mposition of sanctions * * * for negligence or 'gross'
negligence.” One suggestion is not to include this citation in
the Note but to nmention that the effect of the rule is to reject
the Residential Funding perm ssion for serious sanctions for
negl i gence in the nmenorandum conveying the rule to the Standing
Conmi ttee.

A first reaction was that we need to say sonethi ng about
Resi denti al Funding sonewhere. The case has been cited
repeatedly in cases fromacross the country. Wether that's in
the report or the Note is not inportant, but it is inportant to
do it sonmewhere.

A second reaction was that it is indeed inportant to signal
di sapproval of Residential Funding.

The consensus was that a citation to this case need not be
in the Note, but that it should be included in the report to the
Standi ng Comm ttee.

Cross-reference to 37(b)(2)

A question not raised by a footnote was raised: |Is the

cross reference to Rule 37(b)(2) at the end of the first

par agraph of the Note about Rule 37(g)(2) needed? That sentence
(at lines 64-65 of the draft) says: "Rule 37(b)(2) applies when a
party fails to obtain a discovery order.”™ 1In a sense it relates
back to an earlier sentence in this paragraph saying that
37(9g) (2) (A) authorizes inposition of the sanctions listed in Rule
37(b)(2)(A) for failure to preserve "whether or not there was a

November 1-2, 2012 Page 174 of 542



5
court order requiring such preservation.”

The expl anation for the sentence was to rem nd those who
refer to Rule 37(g) that 37(b)(2) is available if a discovery
order is violated. But it was objected that few woul d be | ooking
here in the Note to 37(g) to obtain guidance about the
application of 37(b)(20.

The consensus was to renove the sentence at |ines 64-65.

The probl em of information | ost
despite adequate preservation efforts

At lines 70-71, the draft Note observes that "Despite
reasonabl e efforts to preserve, sone discoverable informtion may
be lost.” The Note then says that the court may address that
situation under 37(g)(1). But (g)(1) applies only if there was a
failure to preserve, and footnote 6 points out this dissonance.
Footnote 6 asks whether this is a problen?

Prof. Cooper suggested that a solution to this problem m ght
be for the Note to observe that Rule 37(g) does not circunscribe
the court's general authority to manage di scovery. This issue
may be esoteric, but the current Note | anguage did not fit the
rul e.

An initial reaction was that this problemis not esoteric at
all. 1Indeed, it's already com ng up, as the pervasive inportance
of ESI nmeans that nore and nore frequently sone gets lost. Wat
is increasingly called for is not an adverse inference
instruction, but sonmething curative, such as an instruction to
the jury that it may weigh the loss of the information in making
its decision using the information that's available. That's not
a sanction, but it invites the factfinder to make a reasoned
j udgnent .

Anot her participant cited a case involving a video that had
been recorded over by m stake. The point is that one shoul d not
be left wth a choice between using serious sanctions and doi ng
not hi ng.

A refinenment was that there nmay be two different types of
i ssues here. One is whether sonething said to the jury m ght be
"curative" wthin the nmeaning of (g)(1) and not a "sanction"
within the nmeaning of (g)(2). A sonewhat different issue is
whet her the good faith loss of information (not in violation of
any duty to preserve, or despite reasonable efforts to preserve)
could itself affect the judgnment about whether to order nore
di scovery or expand discovery. For exanple, consider a situation
in which a responding party had declined based on Rule
26(b)(2)(B) to search certain electronically stored information
on the ground that it was not reasonably accessible, and the
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court initially agreed that the search was not needed. Oten
that ruling mght contenplate reference first to the accessible
information, and if that information were found i nadequate that
m ght provide a basis for going farther. Simlarly here, the

| oss of information through nobody's fault could affect the
determ nation whether it was justified in that case to order
restoration or search of "inaccessible" information.

More generally, it is surely not true that the court wll
decline to order discovery nerely because a party has conplied
with its preservation obligations.

Anot her partici pant agreed, and noted that the sanme sort of
anal ysis could be pertinent to a decision under Rule 26(b)(2)(C

The consensus was that this Note | anguage needs attention,
but that redrafting on the phone would not likely work. Prof.
Marcus is to attenpt to integrate these strands of thought
together to deal nore effectively with the probl em of addressing
| oss of informati on by one who nade reasonable efforts to
preserve

Defining willfulness or bad faith

Footnote 7 asks whether the Note could attenpt a definition
of "willful™ or "bad faith" as used in 37(g)(2)(A). As
introduced, it was a question whether we should rush in where
angels fear to tread. It was noted that courts use one termor
the other, but certainly viewit as different from negligence,
even "gross" negligence. One comment was that the key dividing
line is that one, between what will support (g)(2)(A) sanctions
and what will not. Defining the dividing |ine between
wi |l fulness and bad faith is less significant.

The consensus was that trying to offer a definition wuld be
nore likely to cause trouble than to solve it.

Least severe sanction
| nvocation of 37(b)(2) case |aw

For atime, the Rule 37(g) draft itself had a provision
saying that the court nust inpose the | east severe sanction.
Because that provision was renoved, the draft Note contained the
foll ow ng di scussi on:

Rul e 37(g) authorizes inposition of Rule 37(b)(2) sanctions
in the expectation that, as under Rule 37(b)(2), the court

will enmploy the | east severe sanction needed to repair the

prejudice resulting fromloss of the information.

But footnote 8 points out that, in part due to the 1976 Suprene
Court decision in the National Hockey League case, there is at
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| east sone difference anong the courts of appeal s on whet her

di strict judges nust consider |esser sanctions before inposing
the nost severe ones. Gven this divergence, is it useful to say
"as under Rule 37(b)(2)" in the Note?

A starting point was the observation that National Hockey
League was a 1970s decision, and that the tenor of nore recent
deci sions seened different. Certainly our present objective is
tolimt the use of sanctions; we are not "noral policenen.”

The background for this comment in the Note was nentioned --
it is there because the assunption was that a rule provision was
not needed because "the courts are already doing that." The
problemis that the courts' actions are not quite so uniform as
we may have been assum ng.

Prof. Cooper had suggested saying that the court
"ordinarily” wll enploy the |east severe sanction. Building on
that, one suggestion nade was that the | ast sentence be shortened
to say "The court should ordinarily enploy the | east severe
sanction needed to repair the prejudice resulting fromloss of
the information.™

This idea drew the reaction that sone of the deleted portion
of that sentence seened useful for context. "I'mnot sure
shortening is a good thing." That drew the further observation
that the phrase "as under Rule 37(b)(2)" seened to be the source
of the problemin the footnote; the reality is that the case | aw
under that rule is less clear than we thought. Maybe the answer
is sinply not to say that, and instead to say only that the court
shoul d enpl oy the | east severe sanction.

The consensus was to take out phrase "as under Rule
37(b)(2)" and nodify the remaining | anguage to say that the court
"should ordinarily enploy" the | east severe sanction.

Extrenme bad faith
i nherent power

Footnote 9 raises two related questions. One is whether
there should be sonme reference in the Note to the possibility
that even if there is no denonstrated prejudice (as, for exanple,
with a failed effort to destroy evidence) the court may inpose
sanctions due to the heinous nature of the effort to destroy
evidence. The other, and related topic, is whether there should
be sone reference to the court's inherent power to deal with such
want on actions. The draft included a bracketed paragraph
conbi ni ng bot h subj ects:

There may be cases in which a party's extrene bad faith

does not in fact inpose substantial prejudice on the
opposi ng party, as for exanple an unsuccessful attenpt to
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destroy crucial evidence. Because the rule applies only to
sanctions for failure to preserve discoverable information,
it does not address such situations. In any event, the
courts have inherent authority to address wllful or wanton
actions by litigants.

Prof. Cooper cautioned that getting into the topic of
i nherent power would cause difficulties and require a great deal
nore work. On the other hand, it was observed, many cases
i nvol ving spoliation |ink together sone statutory provisions |ike
28 U.S.C. § 1927, sonme rule provisions, and inherent authority.
So there may be sone reason to address inherent authority.

An initial reaction was that the inherent authority question
isreally alittle corner of the area we are addressing with
37(g). It would be best to let district judges continue to
devel op precedent in the common | aw nmanner.

Anot her participant agreed. The concern is whether the
courts will continue to understand that they have reservoirs of
authority to deal with extrenme situations. Wthout inherent
authority, sonme judges may think they are powerless to deal with
situations that call for action by the court. So there nmay be a
value to nmaking clear that there is inherent authority after
adoption of this rule.

A response froma judge was that this is a serious question,
but that this judge would not blink an eye to deal with
outrageous conduct by a litigant. Another reaction was that this
is an infrequent situation -- egregi ous but unsuccessful
spoliation efforts.

It was suggested that the | ast sentence of the paragraph
shoul d be deleted, but that the Note should nmention the failed
spoliation situation for those rare situations in which it would

apply.

A question was raised about the inclusion of the word
"extreme" before "bad faith." |Is that useful? What does it
mean? The answer was that no sanctions are allowed at all unless
the spoliation was willful or done in bad faith. Defining the
di fference between those two concepts is not easy, so one m ght
be left with a situation in which sanctions may never be inposed
in the absence of sonething |ike "bad faith." If so, it would
seemthat this paragraph is about something much nore egregious.
The response was that we should continue to think about whether
the word "extrenme" served a useful purpose.

The consensus was to take away the brackets around this
par agraph, but to delete the |ast sentence (dealing with inherent
authority), and also change "apply in" to "address" in the what
woul d then be the |ast sentence.
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Defining "irreparabl e prejudice"
Cting Silvestri

Foot note 10 asked whether a citation to Silvestri would be
useful to at the end of the Note sentence "In rare circunstances
the loss of the information may cripple another party's ability
to present its case.”

One view mght be that this citation would be inconsistent
with the general practice not to cite cases because citing them
suggests that they are sonmehow "the | aw' because they were
invoked in the rules process. Case lawis entitled to respect
and to be followed in accordance with rules of stare decisis, and
citation in a Conmttee Note may alter that analysis by
suggesting that the case is an authoritative interpretation of
what the rule provides, or that the case is sonehow "inpl enent ed”
by the rule anmendnment and therefore decl ared binding on the
courts through the Rul es Enabling Act process.

A reaction was that the term"irreparable prejudice” in the
rule may need nore el aboration in the Note than currently is
presented, and citation to Silvestri could be inportant for that
purpose. Wn't irreparable prejudice be relatively common in
genui ne spoliation cases? Consider, for exanple, the |ost
vi deot ape cases discussed in email circulation |ast week. |If
there is an incident captured on videotape involving two peopl e,
and they di sagree about what happened, does the |oss of the
vi deot ape i npose irreparable prejudice on the one not responsible

for loss of the tape? W would still have two witnesses telling
different stories, but nmaybe the videotape would provide a
conpelling "tie-breaker." |Is that enough? Aren't we getting at
sonmet hing nuch nore inportant, like the |l ost airbags in

Silvestri? Shouldn't we be clearer about that?

The probl em was summed up as involving two interrel ated
factors. First, can the paragraph be inproved to convey the idea
that only obviously critical evidence can constitute the sort of
thing that would cause "irreparable prejudice"” if lost. Second,
whether it would be justified to include a citation to Silvestri

as an illustration (not really as authority about a rule
provi si on under discussion a decade after the court's decision)
as a way of illustrating and enphasi zing this point.

Prof. Marcus is to try to revise this paragraph to address
t hese questi ons.

Specific formof litigation hold
Requi renment of witten notice

Footnote 11 explains that the follow ng statenent in the

Note -- "it cannot be said that any particul ar preservation
method is invariably required" -- is designed to negate any
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"absol ute" requirenments such as argunents soneti nes made t hat
Pension Conmittee nmakes failure to issue a witten litigation
hol d notice "gross negligence” in all cases. As sone have not ed,
t hat seens unwarranted in sonme situations, such as a husband and
wife partnership or an individual litigant. Mist the plaintiff
issue a witten litigation hold to herself?

One answer to this problemis that one purpose of Rule 37(Q)
is to reject the idea that negligence, even "gross" negligence,
is sufficient to support sanctions. In that sense, this question
may be nuch less inportant. Nonetheless, it seens desirable to
make clear that the court should be guided by a variety of
factors in making this decision. A possible source of guidance
on that is Chin v. Port Authority of New York, 2012 W. 2760776
(2d Gr., July 10, 2012), which discusses the part of Pension
Commi ttee on which we are focused.

The resolution was that Prof. Marcus should review the draft
| anguage for the Commttee Note with an eye to clarifying on this
point. One idea would be to enphasize that nultiple factors
shoul d be used to guide the court, and that no single aspect is
per se controlling. More specifically, it would be useful to say
explicitly that such individual features as whether a witten
litigation hold was issued should not be considered decisive al
by thensel ves.

Rol e of factor (D)
Ability of party to control material in "cloud"

Footnotes 12 and 13 are basically informational for the ful
Committee about matters dealt with in the Note. There is no need
to discuss themat this tine.

Ftn. 14 reference to duty to court

The | ast footnote was about the idea that the duty to
preserve is owed to the court. It had already been decided that
the duty to the court idea should not be inserted into the Note,
and that nmeant this footnote required no discussion.

Next conference cal
Prof. Marcus is to redraft in light of today's discussion
and circulate a redrafted rule and notes of today's conference

call. A further conference call will occur on Monday, Aug. 27 ad
10: 00 a. m EDT.
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Not es of Conference Cal
Di scovery Subconmi ttee
Advi sory Commttee on Cvil Rules
July 23, 2012

On July 23, 2012, the Discovery Subcommttee of the Advisory
Conmittee on Civil Rules held a conference call. Participating
were Hon. Paul Gimm (Chair, Discovery Subcommttee); Hon. David
Campbel | (Chair, Advisory Commttee); Hon. John Koeltl (Chair,
Duke Subcommi ttee); Anton Val ukas; Elizabeth Cabraser; John
Bar kett; Andrea Kuperman (Chief Counsel, Rules Commttees); Prof.
Edwar d Cooper (Reporter, Advisory Commttee); Prof. Richard
Mar cus (Assoc. Reporter, Advisory Committee).

Judge Gimmintroduced the call by suggesting that the focus
be on the redraft of the rule and Note circulated by Prof. Marcus
after the July 13 call. The main goal of today's call is to
conpl ete di scussion of rule provisions; a future call would
address the draft Conmttee Note. For today, however, the
purpose is to revisit the rule | anguage as it has energed from
prior Subconmttee di scussions.

"adverse-inference jury instruction”

An initial reaction was a statenent of concern about how
broadly the prohibition on an "adverse inference jury
instruction” would sweep if willfulness/bad faith or prejudice
coul d not be shown. \What exactly does this forbid? Is it al
evi dence or comment on efforts to destroy or failures to
preserve? Are attorney argunents affected, or only the judge's
instructions? Wuld this provision prevent the judge from
providing a general instruction to the jury about the possibility
that sonme information may be mi ssing, or indicating that a party
may have had a responsibility for retaining information that is
not available? 1Is the rule intended to prevent such neasures?
Parts of the rule and the draft Note suggest that it is the
excl usive nethod of dealing with these problens. Those are
t roubl i ng.

A response was that it seened that trying to say nore woul d
be quite difficult and m ght not be helpful. At |east sonetines
it would be perm ssible in the absence of bad faith or prejudice
to admt evidence of destruction of evidence or failure to
preserve evidence. Sonetinmes that evidence of destruction m ght
be inmportant as proving consciousness of guilt. The assunption
is that the courts can do a good job sorting these issues out
wi thout a rule provision attenpting to elaborate on them |It's
al so worth noting that in sonme cases where there is a very great
impact on the litigation -- the irreparable prejudice situation -
- the rule does not require proof of bad faith or wllful ness.
There is, however, no perfect fornmula for sorting out these
i ssues.

No change to the current draft rule | anguage was proposed.
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Limting 37(g) to electronically stored information

For some tine, the question whether Rule 37(g) should be
limted to electronically stored information or applied to al
di scoverabl e i nformati on had been under consideration but not
resolved. The full Commttee had sone discussion about this
i ssue during its March 2012 neeting, but it was not resolved
then. The question cane up whether the Subconmittee's thinking
had now reached a point that permtted resolution of this issue.

The first comment was froma participant who started off
thinking the rule should be focused only on electronically stored
information but has since cone to a different view. The
difficulties in determ ning what exactly is the dividing line
bet ween el ectronically stored informati on and ot her evi dence
coul d cause constant problens. During the Ann Arbor neeting, one
consi deration raised was whether an email nessage is stil
"electronically stored information” if it is printed off? O her
simlar questions mght arise. Should the manner of retaining
surveillance data -- stored, for exanple, either digitally or
instead on a video tape -- matter to whether Rule 37(g) applies?
If the retaining party may choose the formof retention, is that
only true as to genuine "electronically stored information" and
not as to information in other forms? It would be better not to
try to make so nuch turn on sonmething so difficult to apply. As
anot her participant noted, "hybrid evidence" is frequently
encountered i n cases.

Anot her partici pant proposed deleting the limtation to
el ectronically stored informati on that has been carried in
brackets. The unani nbus view was to take out the limtation; the
rule should apply to all discoverable information, whether or not
el ectronically stored.

Excl udi ng cont enpt

The current draft includes a bracketed Iimtation excluding
contenpt fromthe list of authorized sanctions from Rul e
37(b)(2)(A). This possible exclusion was expl ai ned as resulting
from uneasi ness about whet her contenpt could be inposed when no
court order has been violated. Even in Rule 37(b)(2)(A) it is
distinctive; it is the only sanction not authorized for violation
of an order entered under Rule 35. Mre generally, including it
on the list may be likely to draw objections |like "Surely you're
not saying the judge can send sonebody to jail for failure to do
sonet hing the judge did not order?" And contenpt itself does not
sol ve any problens for the victimof spoliation; instead, it is
nore in the nature of something to vindicate the integrity of the
court. Furthernore, contenpt was not anong the concerns that
t hose worri ed about preservation sanctions brought to our
attention. Adverse inference instructions (not listed in Rule
37(b)(2)(A)) were nuch on the m nds of such people and have been
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included in 37(g) for that reason. Perhaps it would be better to
| eave contenpt out.

A reaction was that it should be fairly w dely appreciated
anong judges that contenpt should not -- absent perhaps the nost
extraordi nary circunstances -- be inposed on one who did not
violate a court order. Yet the draft Note says that 37(g) is
conferring the authority to enter such orders. Wuld it not seem
to have withheld authority to use contenpt in even the nost
outrageous situations if that sanction is left off the list. The
inplication of the rule with that limtation is that the court is
powerl ess to use contenpt. A reaction was that the Note could
say that contenpt is available, but perhaps that it should
ordinarily be limted to situations involving violation of an
or der.

This comment drew agreenent -- Wiy woul dn't contenpt be
available if there were a court order to preserve? W don't want
to pronote the entry of such orders, but do we nean that a party
can escape being held in contenpt for flagrantly violating such
an order? This goes back to a point raised in an earlier call --
that 37(b)(2) is all about violation of a court order. Wthout
an order, 37(b)(2) cannot apply.

2) is now drafted should

A reaction was that the way 37(g)(2)
'S a positive grant of

sidestep the order problem because it
authority to sanction.

(
s

Anot her participant was sonewhat indifferent on whether to
include contenpt. It is inmportant that judges understand that it
is only appropriate when a court order has been viol ated.

Anot her participant expressed a mld preference for
including contenpt. Failing to do so could lead to litigation
about the neaning of the rule, or to circunscribe the court's
authority to deal with flagrant behavior. Neither of those
out comes woul d be desirabl e.

The di scussion was sunmed up as reaching a consensus to
remove the bracketed provision that woul d excl ude contenpt from
the list of authorized sanctions.

Arelated topic that will remain through further discussions
is the extent of "borrowi ng" that results frominvocation of Rule
37(b)(2)(A). 37(g) does not borrow the order requirenment. "W
need to nmake it clear that we are incorporating the |ist
contained in 37(b)(2)(A), and not all subsidiary requirenents.”
But that may conplicate reliance on the general case | aw under
37(b) about preferring | ess severe sanctions.

The reaction was that it is inmportant to be clear about
these things. W are inporting a |ist of sanctions, and not al
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attendant procedures that do apply in the 37(b) context. This
could helpfully be said in the Commttee Note.

It was noted that some of the specifics in 37(b)(2)
t hensel ves use the word "order."” Sone thought should be given to
that fact in relation to what the Note says.

The resolution was to take out the bracketed materi al
excl udi ng contenpt from(g)(2).

- 37(9) (3) _
Alternative 1 v. Alternative 2

Alternative 2 for 37(g)(3) differs fromAlternative 1 in
that it omts factors (C) and (D) fromAlternative 1. The
guestion was introduced as involving whether to include factors
(C© and (D) in Alternative 1 in the rule. (C mght be seen as
subsumed within (A), and (D) within (B).

A reaction about (C) was that it seened desirable to have
the rul e give guidance on preservation demands. One goal of the
rule is to provide guidance to potential litigants about how to
handl e these problens. Saying this in the rule ties in with
things that may energe fromthe Duke Subcommttee's work on
cooperation. Taking this out, even though it is in the Note,
woul d weaken the instructive value of the rule.

A response was that this is a very difficult problemin rea
life. Wat does one do when such a letter arrives? There are
frequently disputes about clarity and scope. Oten the reaction
is "They are asking us to close down our business. W can't do
that." And the case law on what is to be done is not consistent.
VWhat if the letter hints at a possible settlenent? Does that
mean the threat of litigation is contingent and nothing need yet
be saved?

Thi s di scussion pronpted the reaction that it's inportant to
go back to the uncertainty that we have been told is so inportant
and burdensonme out there in the world. This provision seens to
spell out sonething about what to do. It surely does not tel
anyone exactly what to do, but it does identify this as a matter
of potential inportance. That is useful information.

A rel ated observation was that this problemis nost acute
before there is any litigation on file. After suit is filed,
there is at least a judge to turn to for guidance or resol ution.
Factor (F) directly addresses that.

Anot her reaction was that on first reading factor (D)
sounded good. But perhaps on reflection it could lead to
trouble. Wat does this nmean to prospective plaintiffs -- that
they must send a letter or expect there will be no preservation?
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What can they do to be specific on what they want preserved when
they don't have any way to know what there is to preserve? From
t he defendant's side, what does this nmean for a prospective

def endant who receives such a letter. Does it nmean that the
letter has to be treated as seriously as a Rule 34 discovery
request after litigation has begun? Plaintiff can't craft a
specific letter in nost cases.

Anot her participant had a simlar reaction. Wat does
plaintiff have to do under this provision? One could applaud the
i mpul se to deal with these problens but conclude that (D) does
not actually inprove things for parties confronting these issues.
Perhaps it is better to | eave this out.

But this drew the objection that just saying "act
reasonabl y" is not giving any guidance. As pointed out earlier,
this sort of guidance can be hel pful.

Anot her reaction was to ask whether this means that there is
no obligation to preserve if there's no witten demand for
preservation?

A proposal for current purposes was that the question be
carried forward. The Subconmittee is not yet at consensus on
this point; guidance fromthe full Commttee would be useful.
Current (C) and (D) should be preserved for that discussion, but
flagged in sone way that indicates that the Subcomm ttee
continues to grapple with whether they are useful.

That neant that the Subcomm ttee had finished its di scussion
of the rule provisions and could turn to the Note.

Committee Note

This call would not permt careful review of the proposed
Not e | anguage. Nonet hel ess, sone general discussion wuld be
possi bl e.

One initial reaction was about the Note discussion of
trigger events. It was nodeled in significant part on the
Category 1 listing for the Dallas mni-conference. |In Dallas,
several were concerned about the inplications of including such a
list in arule. But on reflection, including themin the Note
m ght produce problens too. For one thing, this | ooks |ike
rul emaki ng by Note. But additionally, sonme of these specifics
coul d cause problens. Consider, for exanple, treating hiring an
expert as a trigger. \Wat if a conpany concludes that it should
i nvestigate possible contam nation on a site where it has a
facility, and hires an expert to do so. That's not an unusual
thing for a conpany to do. Does that nmean the conpany's
obligation to preserve has been triggered? Should the trigger
depend on what the expert reports back? Isn't that specific
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instance included in the Note likely to cause difficulties?

Anot her participant offered a simlar sort of exanple -- an
EECC conplaint. That sounds initially like the sort of thing
that should trigger preservation; it's a presentation of a claim
to a governnmental body. But only a very small percentage of EEOC
conplaints are followed by actual litigation. Does the Note nmake
it seemtoo necessary to treat each such conplaint as triggering
the duty to preserve?

Anot her participant agreed that the listing of exanples (in
lines 60-70 of the draft Note) is counterproductive. But the
final sentence in the paragraph, saying that the rule does not
intend to alter the existing and evol ving case | aw on trigger
shoul d be retai ned.

Anot her partici pant agreed, both about dropping |ines 60-70
and retaining lines 70-72.

Anot her reported initially liking Iines 60-70, but on
reflection had concerns. As yet another said, sone of these
specifics produced real heartburn for sonme participants in
Dal | as. For exanple, hospital representatives thought sone
specific trigger exanples would severely conplicate their
obl i gati ons.

A consensus was reached to renpve the material at |ines 60-
70 of the draft Note.

Prof. Marcus suggested that, in reviewing the Note, at |east
two topics to have in mnd are

(1) The treatnment of inherent power. At the end of the

di scussion of (g)(2), there is a single reference to

i nherent authority to deal with an unsuccessful effort to
destroy evidence. Should there be any nention? Should the
Not e suggest that the rule limts, nodifies, or channels use
of inherent power to deal with failure to preserve?

(2) The way in which bad faith mght affect the finding of
prejudice. At |east sone cases suggest that bad faith could
denonstrate prejudice. One can inagine cases in which bad
faith fairly clearly does not. For exanple, an unsuccessf ul
effort to destroy evidence presumably does not cause
prejudice. But if prejudice is a factor the court nust find
in addition to bad faith, can it treat a finding of bad
faith as establishing prejudice unless the attenpt to
destroy evidence was entirely unsuccessful ?

Anot her thought was suggested about the Note -- "Shorter is

better.” It's hard to find sonething in the vol um nous Notes to
rule changes. Not only is it inportant to resist the urge to
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make rules via the Note, it's also inportant to make what is
properly in the Note accessible. Sone of what's nowin the Note
seens better suited to a meno conveying a prelimnary draft rule
anmendnent to the Standing Commttee.

Judge Gi nm suggested that it would probably be useful to
create another rule draft, and revised Note, for a future
conference call. That call would focus on the Note rather than
the rule. After discussion, it was agreed that the Subcommttee
woul d have a conference call to discuss the Note on Tuesday, Aug.
7, 2012, at 10:00 a.m EDT. This call probably would Iast 90
m nut es.
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Not es of Conference Cal
Di scovery Subconmi ttee
Advi sory Commttee on Cvil Rules
July 13, 2012

On July 13, 2012, the Discovery Subcommttee of the Advisory
Conmittee on Civil Rules held a conference call. Participating
were Hon. Paul Gimm (Chair, Discovery Subcommttee); Hon. David
Campbel | (Chair, Advisory Commttee); Hon. M chael Msman; Hon.
John Koeltl (Chair, Duke Subcomm ttee); John Barkett, Andrea
Kuperman (Chief Counsel, Rules Conmttees); Prof. Edward Cooper
(Reporter, Advisory Commttee); Prof. Richard Marcus (Assoc.
Reporter, Advisory Commttee).

Al ternative drafting approaches

Judge Gi mm opened the call by expressing the hope that it
woul d be possible today to conplete initial review of the draft
rul e | anguage for 37(g). He noted that Judge Canpbell had
earlier in the week circulated a proposed redraft of (g)(2) as
fol |l ows:

Absent irreparable prejudice, the court may not inpose any
of the sanctions listed in Rule 37(b)(2), or give an adverse
inference jury instruction, for failure to preserve

di scoverabl e informati on unless the court finds that the
failure was willful or in bad faith and caused substanti al
prejudice in the litigation. The court ordinarily should
use the | east severe sanction necessary to cure the
denonstrated prejudice.

In addi tion, Prof. Cooper had on the norning of the cal
circulated an alternative draft intended for consideration in the
future

A court may inpose any of the sanctions listed in Rule
37(b)(2)[(1)-(vii)], or give an adverse inference jury
instruction, for failure to preserve discoverable
information only if:

(A) the failure caused irreparable prejudice; or

(B) the failure caused substantial prejudice [in the
litigation] and

(i) the sanction is the | east severe necessary to cure
t he denonstrated prejudice, and

(ii) a party or [nonparty] {other person} has viol ated
an order to preserve the information or an order
to provide or permt discovery, or the failure was
willful or in bad faith, but contenpt sanctions
can be inposed only for violating an order.
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In reaction to Judge Canpbell's circulation, it seened that
several nenbers of the Subconmm ttee had agreed to the
reformulation. In terns of topics discussed in the prior
conference call on July 5, this neant that the "irreparable
prej udi ce" | anguage woul d be used.

El i zabet h Cabraser was unable to participate in this cal
due to unforeseen devel opnents, but had sonme reservations that
m ght call for reexam nation of points already di scussed. For
present purposes, the goal was to proceed subject to revisiting
i ssues once she is able to address them

An initial question pronpted by Prof. Cooper's circulation
was the shift in rule |l anguage from"may not inpose . . . unless”
(as in the current working draft) to "may inpose . . . only if"
(as in the Cooper redraft). Shifting to the affirmative ("may
i npose”) woul d acconplish a couple of goals.

First, it would deal with the fact that Rule 37(b)(2) only
addresses sanctions for violation of a court order. Wen the
Subconmi ttee was considering drafting a preservation rule, this
i ssue was addressed by focusing sanctions on violation of that
preservation rule, not violating on an order. A rule that said
(as an early draft did) that the only sanction for violation of
t he preservation rule was under a new Rule 37 provision did the
j ob; the absence of a court order did not matter under that
formul ation. But the Subcomm ttee has stopped working on a
preservation rule, so the need for an order to obtain 37(b)(2)
sanctions mght frustrate the current drafting effort.

Second, and relatedly, the affirmative formnul ati on woul d
deal with the absence in the rules of any authorization for such
sanctions in the absence of violation of a court order. More
generally, it would give an affirmative nooring in the rules for
preservation sanctions.

The question was raised whether this is actually a problem
a contrast was drawn to Rule 37(e), which says "a court may not
i npose sanctions under these rules" for failure to preserve
electronically stored information. There seened no need then to
worry about affirmatively granting the court authority to inpose
such sanctions, and the Conmittee Notes acconpanyi ng the 2006
amendnent s cauti oned against routine entry of preservation
or ders.

More generally, it need not be true that saying in draft
(9)(2) that the court "may not inpose any of the sanctions |isted
in Rule 37(b)(2)" neans that those sanctions are available only
in the circunstances (e.g., after violation of a court order)
that Rule 37(b)(2) requires. To the contrary, the (g)(2) draft
seens to borrow a list of possible sanctions and specify that
none of them may be used absent the findings the rule requires.
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The "under these rules"” proviso in Rule 37(e) was inserted
by the Standing Conmttee to ensure that inherent authority would
not be curtailed; it nmeans that the prohibition there applies
only to sanctions authorized under the rules, but does not
address to recurrent reality that sanctions for failure to
preserve may often be sought in cases where there is no
ant ecedent order.

That recollection pronpted the observation that nost
failure-to-preserve problens arise in situations in which there
has been no order. Before suit is filed, there surely is no
order, and even after suit is filed there is likely no order
until the Rule 16(b) order is entered. Even then, any order may
be quite general. So the nost difficult problens are sinply not
covered by situations in which a court order is possible.

Thi s di scussion raised the question of inherent authority.
It was noted that the anmbit of inherent authority is sonetines
uncertain, and that in different circuits there seens a
qualitatively different attitude toward such authority. It may
be that (g)(2) would displace inherent authority, but we can't
displace it entirely. At a mninum it mght be wise to separate
contenpt (Rule 37(b)(2)(vii)) and require a court order for
i mposition of that sanction.

The Cooper alternative raises sone basic issues, in
particul ar whether a rule should be cast as an affirmative grant
of authority (Cooper draft) or a limtation on sanctions (current
Subcomm ttee draft). In addition, the question whether the need
for a court order for sanctions inposed under 37(b)(2) m ght
pronpt preference for the Cooper approach. Finally, assumng it
is desired to prevent contenpt in situations in which a court
order is not violated the affirmative grant of authority m ght
have additional advantages because it could exclude such
authority absent violation of an order.

Because Ms. Cabraser had been unable to be present, and
Prof. Cooper's draft arrived only this norning, the resolution
for the present was to proceed through the current 37(g) draft
wi th the question whether to recast along the |ines suggested by
Prof. Cooper remmining open, as are the concerns of M. Cabraser.

"adverse inference jury instruction”

The di scussion shifted to the term"adverse inference jury
instruction.”™ The question had been raised whether this termwas
too indefinite. A range of things mght be included within it.
Such instructions could be perm ssive ("the jury may") or
mandatory ("the jury nmust"). The prohibition m ght bear on
whet her evi dence of unsuccessful efforts to destroy evidence
could be introduced to show consci ousness of guilt. It mght
al so bear on whether attorneys could argue to the jury that an
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opposing party's failure to preserve supported the inference that
the | ost evidence would have hurt that party's case. The
guestion is whether a prohibition on using "an adverse inference
jury instruction" is too general.

An initial reaction was that "teasing out what that neans
could be a gane that never ends." The range of ramfications
could not all be foreseen, and trying to guess at themis not
producti ve.

Anot her participant agreed. The difference between a
rebuttabl e presunption and an irrebuttable one may matter a | ot.
Trying to catal ogue all the specific variations of a "spoliation
charge" woul d not prove hel pful

Anot her participant agreed that trying to catalogue in the
rule would not be desirable. It may be that the Conmttee Note
shoul d address sone of these questions, but not the rule.

It was noted that the (g)(2) limtation of sanctions to
situations involving willful destruction or bad faith narrows the
range of cases affected substantially.

It was agreed to | eave "adverse inference jury instruction”
as the language in the rule.

"the court finds"

Anot her issue was whether the rule should say sanctions may
only be inposed if "the court finds" substantial prejudice and
bad faith/willfulness. Alternatively, the rule mght specify
that the party seeking sanctions nust prove these el enents.

An initial observation was that various cases discuss the
guestion of burden of proof, sonmetinmes saying that various
showi ngs "shift" the burden to the other side. In Pension
Comm ttee, the court said that the innocent party had the burden
of proof. But it also said that rel evance and prejudice may be
assuned when a party acted in bad faith, or perhaps only with
gross negligence.

A reaction was that "the court finds" is a flexible term
Qovi ously the court nust have sone basis for making a finding;
the starting point is that the court cannot find sonmething until
sonmebody presents a basis for meking that finding.

The summary was that all the points nmade support using "the
court finds." Teasing out details |leads to conplications and
woul d nake the rul e cunbersone.

directive that the court use
the | east severe sanction
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The draft has a bracketed | ast sentence directing that the
court use the | east severe sanction necessary to cure the
denonstrated prejudice. One question is whether this sentence
ought to say "nust" or "should."”™ Another is whether the sentence
i s useful.

An initial reaction was that the case lawis fairly clear
t hat one should tailor the sanction to the degree of harm
suffered by the victim

Anot her initial reaction was that perhaps this sentence
shoul d be dropped. There is a |lot of case | aw under Rule 37(b)
saying that the court should use the | east severe sanction; one
could say it is alnost inplicit. Saying it in 37(g) m ght
suggest that the sane notion does not apply to 37(b)(2) because
that rule does not say this explicitly. W do not want to send a
nmessage that this restraint only applies to 37(g)(2) sanctions.
An alternative mght be to discuss this existing case law only in
the Conmttee Note.

It was noted that the 1976 Suprenme Court National Hockey
League case said that sanctions could be used for purposes of
general deterrence, nmeaning that they need not be limted to the
m ni mum anount necessary to cure the harm But this drew the
response that a | ot has changed since 1976. That was around the
time when the Court said that the responding party mnmust shoul der
all costs of providing discovery, and that view has been
noderated since. So also has the enbrace of nore aggressive
sancti ons.

Anot her concern voi ced was that many who have urged the
Commttee to take action worry about sanctions that are not
tailored to the harm caused by loss of information. |If that is
not in the rule, have we unduly limted the rule?

A response was that |eaving that out of the rule would not
underm ne its value. "W are giving guidance. W are saying to
|l ook to Rule 37(b)(2). The existing case |aw under that rule
enphasi zes this restraint even though the rule does not
explicitly say so."

Additionally, it was noted that the bad faith requirenment in
(g)(2) screens out a |lot of cases. That screening function
should go a long way towards reassuring those who were worried
about di sproportionate sanctions.

Anot her reaction was that this may be a reason for favoring
t he Cooper approach to casting (g)(2) in ternms of a grant of
authority to inpose 37(b)(2) sanctions, for that leads fairly
automatically to invoking this existing body of Rule 37(b)(2)
case | aw.
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The consensus was to | eave the sentence in the rule
regardi ng using the | east harsh sanction, and to address this
issue only in the Conmttee Note, perhaps with a footnote for the
present pointing up the tension with the broad statenent of the
1976 National Hockey League case.

(g)(3) draft

Di scussion shifted to the draft (g)(3) provisions.

An initial question was whether the rule ought to say "nust"
or "shoul d" regarding consideration of the factors involved. A
conparison was to Rule 23(g), on appointment of class counsel.
As published for public comment, that rule said the court "nust"
consider three factors and "may" consider any other relevant
factors. This formulation produced uncertainty anong those who
felt that the three were unbal anced; as ultimtely adopted the
rule added a fourth factor to the "nmust"” list. This experience
illustrates the problem-- to say "nust"” nmeans that the court is
required to weigh matters that it may regard as uni nportant.

A reaction was that "should" is sufficient. Judges wll
|l ook to this rule for guidance; they are not seeking shackl es.
Using "nmust" could lead to conplication. Using "nust"” could be a
bit of a trap.

The consensus was for use of "should."

A different question was whether the rule should refer to
"all relevant factors, including" (A through (F). 1Is such an
open-ended directive useful to courts? |t does not say that
anything is irrelevant. The list originated in the efforts to
devi se a preservation rule, and sone versions of that rule sought
to have a closed set of triggers for preservation, for exanple.
As soon as one says the list is only illustrative one may have
opened the door too w de.

The reaction was that the draft fornulation was appropri ate.
The variety of circunstances of given cases is too large to try
to anticipate themall. The goal is to give sone genera
direction to parties trying to make sensi bl e preservation
decisions. This rule will do so.

The consensus was to | eave the draft as witten.

Turning to the enunmeration of factors, an initial point was
that the list could be shortened considerably. One could delete
(© and (D) and end (B) with "information," |eaving out the
reference to a litigation hold. (E) on proportionality was
probably val uabl e, although that seened to fit into (B) also.

(F) would rarely be of use because the hard questions arise
before there is a judge to apply to for guidance. Wth a
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shortened list, a Coormittee Note could el aborate in ways that the
rul e draft now addresses.

These points drew the reaction that the nore extensive |ist
was included in the rule in order to provide the sort of guidance
the Commttee has frequently been told potential litigants need
and val ue in making preservation decisions. That desire pronpted
t he nunerous efforts to devise a preservation rule. Although
those efforts were eventual ly discontinued, these provisions can
serve sone of the sane purpose here. The rule begins in (g)(1)
by referring to failure to preserve "information that reasonably
shoul d be preserved.” The goal here is to put sonme neat onto the
bones of that basic orientation in a way that will assist people
out there in the field.

Anot her reaction was that this listing sonmewhat resenbl es
the Category 1 preservation rule we discussed during the mni-
conference in Dallas. At a mnimmwe should bring forward a
version like this for discussion with the full Commttee. It
m ght then be appropriate to discuss also a streanlined
alternative.

Anot her reaction was to call attention to (D) -- the
resources and sophistication of the party. This factor may be
particularly inportant for plaintiffs. Consider the Title VII
plaintiff who is unlikely to appreciate that changi ng her
Facebook page m ght be regarded as spoliation. But it seens that
defendants are increasingly focusing on the preservation efforts

of individual plaintiffs. It may well be that plaintiffs and
plaintiff lawers don't intuitively appreciate these things.
Keeping this one on the list tells them"This neans you." That

is useful information.

Anot her recoll ection of the various rule approaches to
preservation discussed in the Dallas m ni-conference was that the

second one, in effect, told potential litigants to "be
reasonable.” The reaction of alnost all was that this is not

hel pful. Paring the list too nuch mght lead in the direction of
telling potential litigants nothing nore.

A response was to focus on (C). The case |law on how to
react to a notice letter is quite varied. Oten this is a very
frustrating challenge for the recipient of such a letter. One
reaction is "That essentially tells us to shut down our busi ness.
W can't do that. If you want to sue, go ahead and file your
suit." This point pronpted the question whether it wouldn't be
useful to have a rule that says the court would focus on whet her
there was a demand to preserve, and whether the party seeking
preservation was willing to engage in good-faith consultation
regardi ng scope, provided sone sol ace, however inconplete, to
parties confronting such preservation deci sions.
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Anot her question was whether (E), regarding
"proportionality" was sufficiently focused. Does everyone know
what "proportionality” is? The Duke Subcommttee is considering
adding the termto Rule 26(b)(1). It mght be useful here to
i nvoke 26(b)(2)(C). Are these things different?

A first reaction was that using "proportionality" all by
itself seemed workable. That is the sort of thing under
di scussion for Rule 26(b)(1).

Anot her reaction was that courts are now sayi ng that
26(b)(2)(C is what "proportionality" is about.

A cautionary note was offered: There is a difference
bet ween what 26(b)(2)(C is tal king about what we have here.
26(b)(2)(C) is about Iimting discovery burdens. Preservation is
arguably different in the sense that it may often invol ve
considerably less effort. True, we have heard that the effort
required to preserve can be very large. But the RAND study
showed that there may be reason to think that the | argest expense
of discovery is actually review before production. Preservation,
by itself, does not involve that effort.

A different set of observations focused on the pre-
l[itigation situation: Then the potential defendant does not know
much of what the dispute is about. |In an auto accident case, can
t he manuf acturer safely conclude that the concern is the braking
system based on what the | awer says? Wat if the suit
eventually filed also targets that steering and other features of
t he car?

Anot her possibility is that there will be nultiple suits.
It was noted that this judgnment is inherently conparative. It
will be inportant in the Cormittee Note to say sonething nore
about the ways in which this set of considerations differ in the
preservation context fromthe di scovery context. There are
di fferences between the burdens of preservation and the burdens
of production. There is a difference between confronting only
one suit and facing 31 suits.

*x * * * *

As the hour allotted for the call was el apsing, the need for
anot her call becane apparent. Between now and that call, it
woul d be good to get another redraft of the rule | anguage, and
refine the Commttee Note | anguage to correspond to that revised
rul e I anguage. At the sane tine, an effort to pare down the
factors listed in (g)(3) would be in order. |In addition, M.
Cabraser m ght then present her concerns.

After discussion, the focus was on hol di ng anot her
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conference call on Mnday, July 23 at 10:30 a.m EDI. Before
then, Prof. Marcus would circulate notes on this call and attenpt
to circulate a revised rule draft that could be the focus of

di scussi on.
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Not es of Conference Cal
Di scovery Subconmi ttee
Advi sory Commttee on Cvil Rules
July 5, 2012

On July 5, 2012, the Discovery Subconmittee of the Advisory
Conmittee on Civil Rules held a conference call. Participating
were Hon. Paul Gimm (Chair, Discovery Subcommttee); Hon. Mark
Kravitz (Chair, Standing Commttee); Hon. David Canpbell (Chair,
Advi sory Comm ttee); Hon. John Koeltl (Chair, Duke Subcomittee);
Ant on Val ukas, Elizabeth Cabraser, John Barkett, Andrea Kupernman
(Chief Counsel, Rules Commttees); Prof. Edward Cooper (Reporter,
Advi sory Comm ttee); Prof. Richard Marcus (Assoc. Reporter,

Advi sory Commi ttee).

Judge Grimmintroduced the call by noting that since the
Subconmi ttee had | ast tal ked about preservation issues, three
itens bearing generally on the topic had arrived. First,

Jonat han Redgrave, a Washi ngton | awer who had frequently
provided the Commttee with hel pful advice in the past, had

subm tted his ideas for a rule change. This proposal would
shortly be circulated to the full Subconmmttee. On March 15,
John Vail of the AAJ had subm tted a proposal about handling
cases governed by state law. An exanple of that sort of problem
m ght be Florida, where the courts evidently say that there is no
duty to preserve until suit is filed. Finally, the New York
State Bar Ass'n had submitted a proposal very nmuch like what it
subm tted before the Dallas mni-conference in Septenber, 2011
None of these sets of proposals seened markedly different from
the Subcommittee's ongoing draft, but all were different in sone
ways. They m ght be borne in mnd as we begin to work through
the drafting choices before the Subcomm ttee.

The goal of this conference call and the one on Friday, July
13, istotry to resolve the drafting choices on a Rule 37(Q)
proposal that we have not addressed in significant detail. It
woul d defer resolution of the question whether to nmake the rule
applicable to all discoverable information or limt its effect to
el ectronically stored information.

"curative" v. "renedial"

The first drafting choice was whether to refer to "curative"
or "renedial" neasures in 37(g)(1)(B). A gquestion was asked
about what either neant. Exanples were a requirenment to restore
backup tapes or engage in forensic efforts to retrieve
informati on that would not have been required absent the failure
to preserve

The concern was expressed that "curative" suggests that the
failure to preserve is curable. How is one ever sure that al
that was | ost has been found? Does this |anguage suggest that
the court may inpose severe sanctions whenever it cannot be
confident that all that was | ost has been found? The answer was
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that it does not; the goal of the neasure taken by the court is
the focus of this rule provision. A pure "sanction" is not
designed to "cure" the problemcreated by the |loss of the
information. 37(g)(1) is designed to affirmthat the culpability
or prejudice requirenments of (g)(2) do not apply to an order
requiring the party that failed to preserve to make a "curative"
or "renedial" effort; when used in this way, the order does not

i npose a sancti on.

A concern was expressed about using "renedial."” The term
"remedy” is used in many contexts. Mney damages are a "renedy"
in many cases. The term"curative" is closer to what we are
getting at; whether or not it can be done in a fully effective
way, the notion is not that the court is granting damages for
failure to preserve. Instead, it is trying to cure the proof
probl ens that may have resulted.

Anot her concern was illustrated with a case fromthe
District of New Jersey in which there was a failure to preserve,
but it seened that still-avail abl e sources contained all that

m ght have been found in the sources that becane unavail abl e.
The response was that in that case the court was confronting the
question whether to require the restoration of backup tapes.
Plaintiffs sought the restoration of the backup tapes on the
ground that defendants had failed to preserve certain materials.
The judge determ ned that -- despite the failure to preserve --
the criteria in Rule 26(b)(2)(B) did not call for restoring
backup tapes, in part because it seened unlikely that the effort
woul d produce additional inportant information. |In this sort of
situation one nust rely on the court's judgnent.

The consensus was that "curative" was the better choice.
attorney's fees paynent

Anot her concern was whether the inclusion of an attorney's
fees award in 37(g)(1)(C would pronpt parties to try to get a
"free ride" on needed discovery on the ground that the opposing
party had not preserved everything it should have preserved. An
initial reaction was that inposing the costs of curative efforts
on the party that failed to preserve is a commonpl ace j udi ci al
reaction.

Anot her reaction was that the inclusion of attorney fee
shifting in this provision is not likely to act as an incentive
to seek a free ride. This is the |east favored activity of
litigators. The courts are very good about limting such awards
to the discovery activities nade necessary by the failure to
preserve

Anot her reaction was that there are fee provisions el sewhere
in the rules, and those do not seemto pronpt free-riding
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Anot her participant noted that the rule says such fees may
be shifted only when "caused by the failure" to preserve. That
shoul d protect agai nst the concern.

The consensus was that (g)(1)(C) should be left as drafted.
"di scoverabl e i nformati on" too broad?

Anot her question was raised about (g)(1) -- whether it is
too broad in applying to any "di scoverable” information. Rule
26(b) (1) is extrenely broad. Oten it will appear that a party
has not retained all "discoverable information"” it once had; in a
nunber of circunstances a court may conclude that it should have
retained things it did not retain. But that does not nean that
one of the measures spelled out in (b)(1) should ordinarily be
undertaken. Perhaps it would be good to add a (D) -- "take no
action.” The explanation for that in the Note could be that
courts need take no action if they conclude there has been no

i mpact .

A first reaction was that (g)(1) is designed to affirmthat
the court retains authority to do the listed things despite the
[imtation later in 37(g) on "sanctions.” The verb is "may," and
that surely recognizes that the court may decide to do none of
t hese t hings.

Anot her reaction was that one could achi eve nuch the same
result by adding "when appropriate" at the end of (g)(1l). But
that is inplicit, and would likely draw objections fromthe
Standing Commttee's Style Consultant. Another participant noted
that (g)(1) is "inherently discretionary" and not a command to do
anyt hi ng.

A response was that we will l|ikely hear about this issue as
we proceed. True, we are perhaps going to be discussing sone
further nodifications to the scope of discovery, but that is
presently extrenely broad.

The consensus was not to add a (D) rem nding the court that
it need not take any action.

(9)(2) -- "exceptional circunstances"” v.
"irreparabl e prejudice"

The question was introduced as frequently illustrated by the
Silvestri case in which plaintiff failed to preserve the
al l egedly defective airbags. Perhaps "irreparable prejudice" is
cl osest to describing that situation. Using "exceptional
ci rcunstances,” on the other hand, may be too broad.
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An initial reaction was that "exceptional circunstances” is
fine. That is the termused in Rule 37(e). It can work here
al so.

Anot her reaction was that using "exceptional circunstances”
| eaves the judge roomto justify sanctions that "irreparable
prej udi ce” does not |eave. The Silvestri exanple is one in which
i rreparabl e prejudi ce seened to have occurred. Perhaps it would
be best to focus narrowmy on that.

Anot her participant observed that there may well be nore and
nore cases in which the loss of electronically stored information
is prejudicial. Using "irreparable prejudice" captures that.

Anot her participant agreed that "irreparable prejudice” is
what we're getting at. The focus is on whether the failure to
preserve has had a severe inpact on the truth-seeking process.

Thi s di scussion pronpted a question: Wat happens if there
was unquestioned bad faith, but no prejudice? For exanple, the
nost outrageous effort to destroy the evidence m ght be bungl ed.
s there nothing the judge can do in the face of such conduct?

One reaction was that the court surely has abundant inherent
authority to respond to such behavior. Another was that there
are cases that say prejudice can be presuned if there has been
bad faith activity. A third was that the courts surely have
i nherent authority to puni sh outrageous conduct.

Thi s di scussion pronpted reference to the inherent authority
guestion that hovers in the background of the discussions. 1Is
the goal of this amendnent to curtail the court's use of inherent
authority to punish egregi ous conduct?

A reaction was that the proposed rule as drafted requires
that both cul pability and prejudi ce be showmn before a "sanction”
is inmposed. To exclude "exceptional circunstances” would permt
snactions for an outrageous but unsuccessful effort to destroy
information. To limt the court's authority to situations of
"irreparable prejudice" focuses only on one portion of the two-
part test in the rule. If there is no prejudice, there can be no
"sanction.” But if there is no culpability, there can still be a
"sanction" if the prejudice is serious enough. Wlat's mssing is
attention to the situation in which there is no prejudice but
severe cul pability.

One reaction was that the Commttee Note for "exceptional
circunstances” could specify that what is nmeant is (1)
irreparable prejudice as in Silvestri or (2) intentional but
ineffective or inconplete efforts to destroy evidence.

A reaction was that we are coming full circle. The goal was
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to ensure that serious sanctions would not be inposed absent
proof of prejudice. The notion that really cul pabl e behavi or
permts sanctions even if nothing was | ost undercuts the
protection we are seeking to provide.

A response was that this is not a circle. For one thing,
you are usually not able to be certain that nothing was lost. 1In
any event, there nmust be a way for the court to respond if a
party acts outrageously. The reply to this point was that there
can be cases in which 100% of the information is avail able
despite the outrageous effort of a party to destroy that
i nformation.

One suggested possible reconciliation of these views was
that it m ght be possible to carve out contenpt -- to provide
that the court could find a party in contenpt even though
sanctions going to the nmerits would not be available. But that
drew t he observation that contenpt usually requires a court
order. Can a party held be in contenpt of court even though it
did not violate a court order?

Absence of court order;
i nherent authority

Anot her issue that m ght warrant | anguage change is that the
current provision -- "the court may not inpose any of the
sanctions listed in Rule 37(b)(2) . . . unless"” fails to take
account of the fact that 37(b)(2) does not apply absent a court
order. A better way m ght be to expand 37(b)(2) affirmatively,
as by saying that "the court may inpose sanctions under 37(b)(2)
only if . . ." That is pointed up by the discussion of a
possi bl e contenpt carve-out, but is a nore general issue. It
al so goes to the question of inherent authority; courts have
often invoked inherent authority to deal with situations in which
there was no court order.

The basic question raised was whether there is a desire to
restrain use of inherent authority. One reaction was that the
reference in 37(g) to 37(b)(2) made clear that this provision was
calling for action under the rules. But by borrowing the |ist of
sanctions in 37(b)(2), one need not borrow the court-order
prerequisite also. On the other hand, contenpt is not a good fit
unl ess there is a predicate court order.

A related issue in the background is whether the goal is to
curtail the court's ability to use severe sanctions for purposes
of general deterrence. |In the NHL case in 1976, the Court had
uphel d di sm ssal as a discovery sanction even in the absence of a
finding that the wongdoer m ght again violate the discovery
rules. (The infraction was filing a set of suppl enental
interrogatory answers one day late.) Particularly in cases of
egr egi ous conduct, general deterrence might be a parti al
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justification for a severe sanction, including contenpt.

Whet her contenpt woul d ever be necessary pronpted an exanple
-- the parties settle the case after the m sconduct, in part
because the wongdoer fears the consequence at trial of an
adverse inference instruction. |[|s the court powerless to do
sonet hi ng about the egregi ous conduct? Maybe the best idea is to
say in the Committee Note that we do not nean to have any i npact
on inherent authority.

A different reaction was "W can't solve this." W should
focus on the real question we started with -- overpreservation
due to fear of severe sanctions. Another participant agreed.

The Conmmttee may be trying to do nore than it should if it is
attenpting to limt inherent power. Short of that, it can try to
cure the principal problens that have been raised. For one
thing, it can solve the problemof nonuniformty, particularly
that resulting fromthe Redidential Funding decision.

A proposal was that the Conmittee Note sinply say "This rule
does not speak to inherent authority." Another participant
expressed agreenent with that idea, and noted that there are due
process protections against inposition of contenpt that don't
apply to other sanctions.

Anot her participant favored a carve out for contenpt in
i nstances involving what is tantamount to a crimnal violation.

Striking concern with prejudice?

Anot her reaction to this discussion was that one could
sinply strike the remainder of the first sentence of (g)(2) after
"bad faith,"” thereby renoving concern whether the cul pable
conduct actually caused prejudice. The effect of that |anguage
is to say that, even if the conduct was willful, it still does
not justify sanctions unless prejudice is proved. Per haps there
is a case Iin which a party did something truly outrageous but
failed to destroy the evidence.

Anot her partici pant observed that "willful" and "bad faith"
are elusive terns. W have seem ngly been assum ng that they
will be clear. But they may not be clear. It is not incoherent
to | eave the exclusion of "exceptional circunstances” in the rule
with these terns.

As the tinme for this call was running out, the suggestion
was that Prof. Marcus take a crack at |anguage to respond to the
i ssues raised, perhaps in tinme for the next conference call --
Friday, July 13 -- and that the Subcommttee nove forward at that
tinme.
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SHOOK HARDY & BACON LLP

MEMORANDUM
To: Rick Mrcus, Esq. cc: Hon. Dave Canpbel
Hon. Paul Gimm
From John M Barkett, Esq. Dat e: Septenber 6, 2012

Re: Preservati on Cases

| amfollowng up on Paul Gimis and your request to put the
case law | offered up for our Septenber 6, 2012 conference cal
i nto menorandum form

| identified four decisions from Courts of Appeals on
characterizations of the nature of a deprivation or inpairnent
resulting in sanctions in the absence of bad faith. | discuss
t hem bel ow, highlighting | anguage (1) used by the | ower court,
(2) used by the court of appeals, or (3) referenced in other
cases cited in the decisions, that relates to the nature of the
deprivati on.

Vodusek v. Bayliner Marine Corp., 71 F.3d 148 (4th Gr. 1995)
affirmed a judgnent for the defendant. Plaintiff’s husband di ed
as a result of a fire on a boat. An expert for plaintiff

exam ned the boat in destructive ways. Hence, defendant was
unabl e to conduct its own inspection of the alleged defect. The
trial court sanctioned the plaintiff by allowng the jury to draw
an adverse inference if the jury found that the plaintiff or her
agents caused the destruction or |oss of relevant evidence. The
court of appeals affirnmed the judgnent entered on the jury
verdict for the defendant saying that the district court acted
within its discretion.

This was an adverse inference case, not a dism ssal or default
judgment matter. And there was no bad faith. This was the
court’s fornulation on the nature of the deprivation:

Whi | e Vodusek may be correct in concluding that she and
her expert did not act in bad faith in destroying
portions of the boat, she does not dispute that those
portions were permanently destroyed as part of Hal sey's
del i berate investigative efforts. Wiile Hal sey may have
deci ded that the destroyed portions of the boat were
not relevant to his theory of the case, that concl usion
ignored the possibility that others m ght have
entertained different theories to which the destroyed
portions m ght have been relevant. In this case, both

t he defendants and the district court concluded that
the destroyed portions were significant to the effort
to explain where and why the boat expl osion occurred.

| ndeed, throughout the course of this case, even

Hal sey' s opinion of where the explosion occurred
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changed several tines.

We conclude that the district court acted within its

di scretion in permtting the jury to draw an adverse
inference if it found that Vodusek or her agents caused
destruction or |loss of relevant evidence. Rather than
deciding the spoliation issue itself, the district
court provided the jury with appropriate guidelines for
eval uating the evidence.

In Silvestri v. Ceneral Mdtors Corp., 271 F.3d 583 (4th Gr
2001), plaintiff never got to the jury. Plaintiff clained that a
GM vehicl e was defective and that the defect caused the accident
inissue. Plaintiff had his experts inspect the vehicle. One of
the experts told plaintiff to advise GM of the accident so GV
could inspect it. But GMwas not notified of the accident until
three years later and by then the vehicle had been repaired and
resold. The district court dism ssed the case as a sancti on.

The Fourth Gircuit affirmed. “In sum we agree with the district
court that Silvestri failed to preserve material evidence or to
notify GMof the availability of the evidence, thus breaching his
duty not to spoliate evidence.” 271 F.3d at 592.

I n di scussing the nature of the deprivation, the Court of Appeals
first described the district court’s decision in these terns:

After recognizing that the determ nation of whether the
ai rbag shoul d have depl oyed could only be determ ned by
a reconstruction of the accident, the court explained
that General Mtors was denied the opportunity to
reconstruct the accident accurately because of its
inability to take the necessary crush measurenments. As
t he court said:

“Therefore, Defendant is now forced to rely on the
few neasurenents taken by Plaintiff's experts

Carl sson and Godfrey. As to these neasurenents,
Carl sson admtted, during his deposition, that he
only took one crush measurenent-that of what he
believed to be the area of “maxi mumcrush.” ...

Not only was this |one nmeasurenent uncorroborated,
but it was al so i nadequate. Defendant's expert

opi nes, and plaintiff does not dispute, that crush
measurenents are generally taken at nunerous
points on the vehicle.... Based on the inability
to take crush neasurenents alone, there is little
doubt that defendant has been highly prejudiced.

In addition, the court noted that General Mdtors was
prejudiced in its exam nation of the sensing and

di agnosti c nodul e which nonitored the airbag depl oynent
system because Silvestri's expert challenged the
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3
results of the exam nation. As the court expl ai ned:

“I'n his second report, Carlsson cast doubt on
whet her or not the airbag systeminspected in
1998, which indicated no systemfaults, was, in
fact, the sanme systemin the car at the tine of
the accident.... Defendant, at this |late date, has
no way of proving that the systens are the sane.
This is critical to Defendant's case as their
defense rests, in large part, on the fact that,
because the airbag system showed no faults, the
conditions of the accident nust not have net the
t hreshol d requirenent to deploy the airbag.”

In the analysis of New York case | aw (which governed), the
Fourth G rcuit explained that even the negligent |oss of
evi dence can justify dism ssal:

November 1-2, 2012

I n fashi oning an appropriate sanction, the New York
courts have focused not only on the conduct of the
spoliator but also on the prejudice resulting fromthe
destruction of the evidence. See, e.g., Squitieri v.
New York, 248 A D.2d 201, 669 N. Y.S. 2d 589, 590-91

(N. Y. App. Di v.1998) (finding dismssal appropriate where
a party negligently disposed of the street sweeper at
issue in the litigation, preventing the opposing party
fromcountering the design defect claimw th evidence
of m suse, alteration, or poor maintenance of the
sweeper); Kirkland, 236 A.D.2d at 173-74, 666 N.Y.S. 2d
609 (finding dism ssal appropriate where a party
unintentionally failed to preserve the crucial piece of
evi dence, a stove alleged to be defective, and,
therefore, no actual inspection of the itemat issue
coul d be perfornmed because “[i]ts loss ‘irrevocably
stripped [the defendant] of useful defenses”).

At bottom to justify the harsh sanction of dism ssal
the district court nust consider both the spoliator's
conduct and the prejudice caused and be able to
conclude either (1) that the spoliator's conduct was so
egregious as to amount to a forfeiture of his claim or
(2) that the effect of the spoliator's conduct was so
prejudicial that it substantially denied the defendant
the ability to defend the claim

* *

When we turn to the prejudice suffered by General
Motors, we agree with the district court's finding that
the spoliation was “highly prejudicial.” It denied
CGeneral Mtors access to the only evidence from which
it could develop its defenses adequately. First, by not
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havi ng access to the vehicle, General Mtors could not
devel op a “crush” nodel to prove that the airbag
properly failed to deploy. In order to establish this
nodel , General Mdtors needed crush neasurenents taken
at several places on the autonobile. These neasurenents
woul d reveal not only the speed at inpact, but also the
direction of forces inposed on the car. This
information would |lead to an ability to determ ne

whet her the airbag device acted as designed and
therefore was critical to the central issue in the
case.

* *

Thus, not only was the evidence |lost to General Mdtors,
but the evidence that was preserved was inconplete and
indefinite. To require General Mdtors to rely on the
evidence collected by Silvestri's experts in lieu of
what it could have collected would result in

i rreparabl e prejudice. Short of dismssal, the district
court would have been left to fornulate an order that
created facts as established or that created
presunptions. But when Silvestri presents vehicle data
as his only evidence of a product defect and that data
is inconplete and perhaps inaccurate, the court would
have no basis for determ ning what facts should be

t aken as established. On the other hand, if the court
denied Silvestri's experts fromtestifying, as would be
an alternative, then Silvestri would have no case at
al | .

In Schmd v. MI|waukee Elec. Tool Corp., 13 F.3d 76 (3d Gr
1994), plaintiff’s counsel, before suit was filed or

determ nation made that there was a basis for suit, had an expert
exam ne a circular saw that had caused plaintiff’s injury. The
expert exam ned the saw and “noted that the guard was cl osing
sluggi shly and that there was a grating noise. He disassenbled
the guard to find out why. This disassenbly, according to [the
expert], revealed particles trapped in the guard nmechani sm sone
of which fell out during the course of the exam nation. Sone of
the trapped particles had caused scoring of the netal on the
mating areas of the blade guard. [The expert] took photos of the
assenbl ed saw, the disassenbled saw, the scoring, and the
debris.” The particles that fell out of the saw were not kept.
Based on this conduct, the district court excluded the expert’s
testinmony as a sanction. The Third Crcuit reversed because it
felt that the sanction was too drastic. “W believe the key
considerations in determ ning whether such a sanction is
appropriate should be: (1) the degree of fault of the party who
altered or destroyed the evidence; (2) the degree of prejudice
suffered by the opposing party; and (3) whether there is a | esser
sanction that will avoid substantial unfairness to the opposing
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party and, where the offending party is seriously at fault, wll
serve to deter such conduct by others in the future.”

On the nature of the deprivation, the Court of Appeals used these
terns:

The district court nade no finding that Dr. Bratspies
intended to inpair the ability of the potential defendant to
defend itself and we do not think the record before the
district court would support such a finding. The nost that
can be said based on the evidence before the district court
is that Dr. Bratspies failed to tinme or videotape the
closing of the guard and did not attenpt to arrange for the
potential defendant to have its own expert present during
his investigation.

I n Sacranopna v. Bridgestone/Firestone, Inc., 106 F.3d 444, 447
(1st Gr. 1997), Sacranpna, a manager at a gas station, was
injured when a tire he was attenpting to nount expl oded.
Sacranona sued the manufacturer of the tire, asserting tort and
warranty clains. Sacranona' s attorney obtained the tire and gave
it to an expert engineer, who exam ned the tire in a sonmewhat
destructive exam nation. The district court granted sunmary
judgment in favor of the defendants, ruling that evidence of the
tire shoul d be excluded, because defendants’ “experts have been
deprived of the opportunity to exam ne rel evant, possibly

di spositive evidence before its material alteration.” The First
Crcuit ultimtely affirmed. There was no bad faith here; and
the Court of Appeals held that “bad faith is not essential.”
(“I'f such evidence is m shandl ed through carel essness, and the
other side is prejudiced, we think that the district court is
entitled to consider inposing sanctions, including exclusion of
t he evi dence.”)

In the context of discussing whether the sanction was
appropriate, the Court of Appeals gave sone insight into a way to
characterize a nore severe deprivation

But neither the district court nor the defendants explain
why any broader sanction was needed to undo the harm caused
by the wheel's cleaning. In fact, one defendant apparently
urged the nore limted sanction - precluding Sacranmona's
claimthat the original tire was 16 inches - as an
alternative to dismssal. And there is no finding that the
damage was willfully intended to deprive the defendants of
hel pful evidence, arguably a basis for a sanction that does
nore than undo the harm

/jnb
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MEMORANDUM

DATE: August 24,2012

TO: Discovery Subcommittee
FROM: Andrea L. Kuperman
CC: Judge David G. Campbell

Professor Edward H. Cooper
Professor Daniel R. Coquillette
Judge Mark R. Kravitz
Professor Richard L. Marcus

SUBJECT: Rule 37(e) case law

The Discovery Subcommittee is currently analyzing the best means for addressing growing
concerns about preservation for litigation and associated sanctions for failure to preserve. The
current thinking of the Subcommittee is to take a sanctions-only approach to addressing these
concerns. The Civil Rules were amended in 2006 to address electronic discovery issues. At that
time, concerns about preservation and sanctions with respect to electronically stored information
(“ESI”) were addressed in Rule 37(¢),! which provides: “Absent exceptional circumstances, a court
may not impose sanctions under these rules on a party for failing to provide electronically stored
information lost as a result of the routine, good-faith operation of an electronic information system.”
FED. R. C1v. P. 37(e).

To help assess the best course for proceeding on a preservation/sanction rule, the Discovery
Subcommittee asked me to look into the case law on Rule 37(e). Specifically, I have been asked to

look into the following questions:

'The text now appearing in Rule 37(e) was originally added in 2006 as subsection (f).
However, when the Civil Rules were restyled in 2007, the provision became subdivision (e). This
memo will refer to the subdivision as Rule 37(¢), unless a case or article refers to it as Rule 37(f).
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. Has Rule 37(e) made a difference?

. How does the case law interpret “routine, good-faith operation of an electronic
information system”? Does it encompass individual decisions to delete information?

. Has the “exceptional circumstances” clause in Rule 37(e) ever been used?
. How has Rule 37(e) been interpreted in terms of litigation holds?
. What is a “sanction” that may not be imposed under Rule 37(e)? Does it include

curative measures?

I'have reviewed the cases that discuss Rule 37(e), as well as some legal commentary, and I conclude
that Rule 37(e) has had very limited impact. There are only a handful of cases that seem to apply
it. Many disregard it because it is limited to sanctions under the Rules, and Rule 37(b) only provides
for sanctions for violation of a court order. Others find it does not apply because the party failed to
institute an adequate litigation hold, which many courts view as required, or at least strongly
encouraged, by the advisory committee notes. Still others find it does not apply because the alleged
destruction arose before the preservation duty applied (bringing in both the issue of the lack of a
court order and the fact that Rule 37(e) is not necessary to address failures to preserve before the
duty to do so arises). Many of the cases denying sanctions and citing Rule 37(¢) seem likely to have
reached the same result even without the provision.

In short, the rule was intended to do something quite limited: to clarify for courts and parties
that the world of electronic discovery could not be treated the same in terms of preservation and
related sanctions as the world of paper discovery, given the volume of electronic documents and the
fact that electronic systems operate in ways that may destroy data unintentionally and often even
without a party’s knowledge. It was meant to provide limited protection so that parties could be

comforted that they would not be sanctioned for good faith destruction done by electronic systems.
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As apractical matter, however, this has proven to be a truly narrow area of protection, as most courts
seem to find plenty of other reasons for denying sanctions in instances of good-faith destruction.
To the extent litigants sought a true safe harbor for failure to preserve, Rule 37(e) does not appear
to have provided much comfort.

This memo will first explore the history behind the adoption of Rule 37(e), to gain a better
understanding of the Committee’s goals in enacting that provision. It will then examine the case law
on each of the questions listed above.

l. The History of Rule 37(e)

Amendments to add the provision in Rule 37(e) were published for public comment in
August 2004. The brochure accompanying the proposals explained that the proposed amendments
to Rule 37 would place a limit on sanctions for the loss of ESI as a result of the routine operation
of computer systems. See ADMINISTRATIVE OFFICE OF THE U.S. COURTS, PRELIMINARY DRAFT OF
PROPOSED AMENDMENTS TO THE FEDERAL RULES OF CIVIL PROCEDURE, SUBMITTED FOR PUBLIC
COMMENT, A SUMMARY FOR BENCH AND BAR 2 (Aug. 2004), available at
http://www.uscourts.gov/uscourts/RulesAndPolicies/rules/comment2005/CompleteBrochure.pdf.
The brochure further explained that the new provision would create a limited “safe harbor” that
would address “a unique and necessary feature of computer systems — the automatic recycling,
overwriting, and alteration of electronically stored information.” 1d. at 3. As published, the rule was
meant to address only a small subset of issues involving sanctions for the loss of electronic
information. Atthe time of publication, the Committee seemed to believe that the rule would require
reasonable preservation efforts, including, in many instances, a litigation hold. The Committee

report stated: “Proposed Rule 37(f) requires that a party seeking to invoke the ‘safe harbor’ must
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have taken reasonable steps to preserve electronically stored information when the party knew or
should have known it was discoverable in the action. Such steps are often called a ‘litigation hold.””
See Memorandum from Hon. Lee H. Rosenthal, Chair, Advisory Committee on Federal Rules of
Civil Procedure, to Hon. David F. Levi, Chair, Standing Committee on Rules of Practice and
Procedure, Report of the Civil Rules Committee, at 18 (May 17,2004, rev. Aug. 3,2004), available
at http://www.uscourts.gov/uscourts/RulesAndPolicies/rules/comment2005/CV Aug04.pdf
[hereinafter Civil Rules 2004 Report].

At the time of publication, the Advisory Committee was continuing to examine the
appropriate degree of culpability or fault that would preclude application of the limited safe harbor.
Id. at 19. The Advisory Committee’s report submitting the proposal for public comment noted that
“[s]Jome have voiced concern that the proposed amendment to Rule 37 is inadequate because it only
provides protection from sanctions for conduct unlikely to be sanctioned under the current rules:
when information is lost despite a party’s reasonable efforts to preserve the information and no court
order is violated.” Id. But “[o]thers have voiced concern that raising the culpability standard would
provide inadequate assurance that relevant information is preserved for discovery.” Id. The
Committee requested comments “on whether the standard that makes a party ineligible for a safe
harbor should be negligence, or a greater level of culpability or fault, in failing to prevent the loss
of electronically stored information as a result of the routine operation of a computer system.” 1d.
The published proposal used a negligence standard, but set out a possible alternative amendment that
would be framed in terms of intentional or reckless failure to preserve ESI lost as a result of ordinary
operation of a computer system. Id. The Committee also sought public comment on whether the

proposed amendment accurately described the type of automatic computer operations that should
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be covered. Id. at 20. The Committee explained that it intended “that the phrase, ‘the routine

operation of the party’s electronic information system,’ identifies circumstances in which automatic

computer functions that are generally applied result in the loss of information.” Id.

As published, the proposal stated:

Id. at 51-52.2

(f) Electronically Stored Information. Unless a party violated an
order in the action requiring it to preserve electronically stored
information, a court may not impose sanctions under these rules on
the party for failing to provide such information if:

(1) the party took reasonable steps to preserve the information
after it knew or should have known the information was discoverable
in the action; and

(2) the failure resulted from loss of the information because
of the routine operation of the party’s electronic information system.

After considering the extensive public comments, the Advisory Committee ultimately went

with an intermediate standard for the degree of culpability — “good faith.”

The Advisory

Committee noted that many comments urged that the negligence standard would provide no

meaningful protection, but would only protect against conduct unlikely to be sanctioned in the first

place, while others urged that the more restrictive standard in the footnote went too far in the other

’The alternative version that was set out as a possible example of a proposal that would
impose a higher degree of culpability before excluding the conduct from the safe harbor stated:

(f) Electronically Stored Information. A court may not impose
sanctions under these rules on a party for failing to provide
electronically stored information deleted or lost as a result of the
routine operation of the party’s electronic information system unless:

(1) the party intentionally or recklessly failed to preserve the
information; or

(2) the party violated an order issued in the action requiring
the preservation of information.

Civil Rules 2004 Report, supra, at 53.
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direction by insulating conduct that should be subject to sanctions. See Memorandum from Hon.
Lee H. Rosenthal, Chair, Advisory Comm. on the Federal Rules of Civil Procedure, to Hon. David
F. Levi, Chair, Standing Comm. on Rules of Practice and Procedure, Report of the Civil Rules
Advisory Committee, at 74 (May 27, 2005, rev. Jul. 25, 2005), available at
http://www.uscourts.gov/uscourts/RulesAndPolicies/rules/supct1 105/Excerpt CV_Report.pdf
[hereinafter Civil Rules 2005 Report]. The Advisory Committee viewed the “good faith” standard
as an intermediate option between the two published options. See id. at 74—75. The Advisory
Committee’s report indicated that it believed that the adequacy of a litigation hold would often bear
on whether the party acted in good faith, but the Committee did not view it as a dispositive factor.
See id. at 75 (“[GJood faith may require that a party intervene to suspend certain features of the
routine operation of an information system to prevent loss of information subject to preservation
obligations. . .. The steps taken to implement an effective litigation hold bear on good faith, as does
compliance with any agreements that the parties have reached regarding preservation and with any
court orders directing preservation.”). After publication, the Advisory Committee also decided to
add the “exceptional circumstances” provision that appears in the final rule, explaining that it “adds

flexibility mnot included in the published drafts.”?

’No further explanation of the addition of the “exceptional circumstances” provision is
provided in the Civil Rules 2005 Report, but there is evidence that the Advisory Committee
originally intended it to mean “severe prejudice” and that the Standing Committee revised the
committee note to remove that explanation, prompting the Advisory Committee to revise its report
to the Standing Committee before it was attached as an appendix to the Standing Committee’s report
to the Judicial Conference. (It is standard practice for an advisory committee to submit a report to
the Standing Committee and then to revise the report to take account of Standing Committee actions
after the Standing Committee’s meeting and before the report is included as an attachment to the
Standing Committee’s report to the Judicial Conference.) For example, the original Advisory
Committee report to the Standing Committee, before the June 2005 Standing Committee meeting,
provided a fuller explanation of the “exceptional circumstances” exception. That report stated, with
respect to the “exceptional circumstances” provision:

6
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The revised rule also includes a provision that permits
sanctions in “exceptional circumstances” even when information is
lost because of a party’s routine good-faith operation of a computer
system. As the Note explains, an important consideration in

determining whether exceptional circumstances are present is
whether the party seeking sanctions can demonstrate that the loss of

the information is highly prejudicial to it. In such circumstances, a
court has the discretion to require steps that will remedy such

prejudice. The exceptional circumstances provision adds flexibility
not included in the published drafts. The Note is revised, also in
response to public commentary, to provide further guidance by
stating that severe sanctions are ordinarily appropriate only when the
party has acted intentionally or recklessly.

Memorandum from Hon. Lee H. Rosenthal, Chair, Advisory Comm. on the Federal Rules of Civil
Procedure, to Hon. David F. Levi, Chair, Standing Comm. on Rules of Practice and Procedure,
Report of the Civil Rules Committee, at 85 (May 27, 2005), available at
http://www.uscourts.gov/uscourts/RulesAndPolicies/rules/Reports/CV5-2005.pdf [hereinafter May
2005 Civil Rules Report]. The underlined provisions do not appear in the version of the report that
was revised after the June 2005 Standing Committee meeting and ultimately submitted to the
Judicial Conference.

The committee note that was originally proposed after publication to the Standing Committee
for final approval stated: “In exceptional circumstances, sanctions may be imposed for loss of
information even though the loss resulted from the routine, good faith operation of the electronic
information system. If the requesting party can demonstrate that such a loss is highly prejudicial,
sanctions designed to remedy the prejudice, as opposed to punishing or deterring discovery conduct
may be appropriate.” 1d. at 88. But at the Standing Committee’s June 2005 meeting, there were
objections to the note language on severe prejudice. See, e.g., COMM. ON RULES OF PRACTICE AND
PROCEDURE, MINUTES, JUN. 15-16, 2005, at 28 (2005), available at
http://www.uscourts.gov/uscourts/RulesAndPolicies/rules/Minutes/ST06-2005-min.pdf (“One
member stated that the amendment was very beneficial, but reiterated that the language of the note
is troublesome. The rule focuses on good faith, but the note says there can be sanctions, even if the
party acted in good faith, if the opposing party suffers ‘severe prejudice.””). The Standing
Committee voted to adopt the amendment, but to delete the parts of the committee note that were
troubling some of the members. 1d. at 29. The deletion of the note language on severe prejudice
is likely what led to the revision of the portion of the Advisory Committee’s report that originally
indicated that prejudice bears heavily on whether exceptional circumstances are present. Notably,
the “Changes Made after Publication and Comment Report,” or “GAP Report,” which was part of
the Advisory Committee’s report to the Standing Committee and which was part of an appendix to
the Standing Committee’s report to the Judicial Conference that transmitted the rule for final
approval, stated, even after the June 2005 Standing Committee meeting, that the “exceptional
circumstances” provision “recognizes that in some circumstances a court should provide remedies

7
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Id. at 75. Finally, the Advisory Committee decided to remove the provision in the published rule
that would have prevented application of the safe harbor if the party had violated a court order
requiring preservation, noting that many comments had persuasively argued that the provision would

create an incentive to obtain a preservation order to prevent operation of the safe harbor.* Id.

to protect an entirely innocent party requesting discovery against serious prejudice arising from the
loss of potentially important information.” See Civil Rules 2005 Report, supra, at 78; see also May
2005 Civil Rules Report, supra, at 89 (original, unrevised report of the Civil Rules Committee from
May 2005, containing the same language on “exceptional circumstance” in the GAP report as the
revised report included as an appendix to the Standing Committee’s report to the Judicial
Conference).

It is worth noting, however, that it is not clear that the Advisory Committee, even before
revision by the Standing Committee, intended exceptional circumstances to be limited to situations
involving severe prejudice. The minutes of the Advisory Committee’s meeting after the public
comment period closed seem to suggest that the “exceptional circumstances” phrase was merely
meant to allow for some degree of flexibility. It was added in place of “ordinarily” at the beginning
of the proposed rule. As published, the rule began, “Unless a party violated an order in the action
requiring it to preserve electronically stored information, a court may not impose sanctions . . ..”
After the public comment period, the Advisory Committee decided to abandon the provision
excepting violation of a preservation order. During the course of its deliberations, a suggestion was
made to have the rule state that “[o]rdinarily, a court may not impose sanctions. . ..” CIVIL RULES
ADVISORY COMMITTEE, MINUTES, APR. 14-15, 2005, at 41 (2005), available at
http://www.uscourts.gov/uscourts/RulesAndPolicies/rules/Minutes/CRAC0405.pdf [hereinafter
CIVILRULES MINUTES APR. 2005] (emphasis added). But “[o]rdinarily was questioned as not a good
word, either in terms of general rule drafting or in terms of a rule that sets up a presumption.” Id.
at42. Then, “[d]rawing from Rule 11(c)(1)(A), it was suggested that it may be better to say ‘Absent
exceptional circumstances.’” 1d. The minutes to do not mention “absent exceptional circumstances”
necessarily meaning “severe prejudice.”

*Notably, the minutes of the Advisory Committee’s meeting following the close of the public
comment period emphasize the Committee’s decision to have this amendment address the narrow
issue of routine operation of an electronic information system, and not preservation issues generally.
The minutes state:

A broader question was introduced: should the rule be revised
to protect against sanctions imposed for failure to take reasonable
steps to preserve information that was lost for reasons other than
routine operation of an electronic storage system? The response was
that a rule this broad would directly address the duty to preserve

8
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In its report to the Standing Committee, the Advisory Committee set out examples of current
systems that it thought would fall within the limited safe harbor, including: “programs that recycle
storage media kept for brief periods against the possibility of a disaster that broadly affects computer
operations; automatic overwriting of information that has been ‘deleted’; programs that change
metadata (automatically created identifying information about the history or management of an
electronic file) to reflect the latest access to particular electronically stored information; and
programs that automatically discard information that has not been accessed within a defined period
or that exists beyond a defined period without an affirmative effort to store it for a longer period.”
Id. at 73. The Advisory Committee’s report clearly indicated that the Committee intended to
encompass automatic features of electronic systems, rather than individual decisions to delete data.
See, e.g., id. (“many database programs automatically create, discard, or update information without
specific direction from, or awareness of, users”’; “the proposed rule recognizes that such automatic
features are essential to the operation of electronic information systems.”). This was confirmed in
the Standing Committee’s report to the Judicial Conference, recommending the rule for final
approval. See COMM. ON RULES OF PRACTICE AND PROCEDURE, EXCERPT FROM THE REPORT OF THE
JUDICIAL CONFERENCE COMM. ON RULES OF PRACTICE AND PROCEDURE, TO THE CHIEF JUSTICE OF

THE UNITED STATES AND THE MEMBERS OF THE JUDICIAL CONFERENCE OF THE UNITED STATES, at

1 3 (S ept. 200 5) , available at

information. As much as many litigants would welcome an explicit
preservation rule, the Committee has concluded that the difficulties
of drafting a good rule would be so great that there is no occasion
even to consider the question whether a preservation rule would be
an authorized or wise exercise of Enabling Act authority.

CIvIL RULES MINUTES APR. 2005, supra, at 30.
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http://www.uscourts.gov/uscourts/RulesAndPolicies/rules/supct1 105/Excerpt STReport CV.pdf
[hereinafter STANDING COMM. REPORT SEPT. 2005] (“The proposed amendment to Rule 37(f)
responds to a distinctive and necessary feature of computer systems — the recycling, overwriting,
and alteration of electronically stored information that attends normal use. This is a different
problem from that presented by information kept in the static form that paper represents; such
information is not destroyed without affirmative, conscious effort. By contrast, computer systems
lose, alter, or destroy information as part of routine operations, making the risk of losing information
significantly greater than with paper.”).

Based on the history, I think it is safe to say that the Advisory Committee and the Standing
Committee intended the addition of Rule 37(e) to address a very limited scenario — where the
automatic features of an electronic system overwrite or otherwise destroy discoverable information
without the party’s knowledge — thus providing a limited security to litigants that they will not be
sanctioned for such unintentional destruction that would not have occurred in the paper world. See
STANDING COMM. REPORT SEPT. 2005, supra, at 14 (“The proposed amendment provides limited
protection against sanctions under the rules for a party’s failure to provide electronically stored
information in discovery.”).’

1. The Application of Rule 37(e)

There are only a few cases in which Rule 37(e) can be said to have been truly applied by the

>The “legislative history” of the proposal repeatedly emphasizes that it is meant to protect
parties from sanctions due to routine recycling, overwriting, or changed information due to the
operation of an electronic storage system. At the same time, the advisory committee notes clearly
indicate that litigation holds are often required in order for a party to comply with the good faith
requirement. Courts seem to have struggled with reconciling the need for a litigation hold with the
safe harbor for routine operation of an electronic information system. One possibility is that the
amendment was meant to get at truly mistaken deletion, such as where a party institutes a litigation
hold, but the electronic system nonetheless overwrites some relevant data.

10
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court. See Philip J. Favro, Sea Change or Status Quo: Has the 37(e) Safe Harbor Advanced Best
Practices for Records Management?, 11 MINN. J. L. ScI. & TECH. 317, 333 (2010) (“In very few
instances have courts invoked the rule to shield parties from sanctions.”). The commentary
published on the rule generally concludes that the rule has not been applied by courts in a way that
provides much solace to those concerned about escalating costs associated with electronic discovery.
See, e.g., Thomas Y. Allman, Preservation Rulemaking After the 2010 Litigation Conference, 11
SEDONA CONF. J. 217, 227-28 (2010) (noting that “some courts have interpreted an ambiguous
Committee Note to Rule 37(¢e) as a mandatory duty to take specific action, regardless of the need
to [do] so to effectuate preservation, thereby barring application of [the] Rule when a duty to

(133

preserve is identified and the action is not taken,” and concluding that “‘if the party cannot avail

itself of the safe harbor because it had a duty to preserve data in the first instance, then Rule 37 does

299

little to change the state of the pre-existing common law’” (quoting Emily Burns, Michelle Greer
Galloway & Jeffrey Gross, E-Discovery: One Year of the Amended Federal Rules of Civil
Procedure, 64 N.Y.U. ANN. SURV. AM. L. 201, 217 (2008))); Thomas Y. Allman, Inadvertent
Spoliation of ESI After the 2006 Amendments: The Impact of Rule 37(e), 3 FED. CTS. L. REV. 25, 26
(2009) [hereinafter Allman, Impact of Rule 37(e)] (“To say that Rule 37(e) has been met with
intellectual disdain since its enactment is putting it mildly. To many it evokes ‘a low standard
[which] seems to protect against sanctions only in situations where [they] were unlikely to occur.’
. . . Many commentators have characterized Rule 37(e) as ‘illusory’ and a ‘safe’ harbor in name
only.” (alterations in original) (footnotes omitted)); John H. Beisner, Discovering a Better Way: The

Need for Effective Civil Litigation Reform, 60 DUKE L.J. 547, 590-91 (2010) (“Although well-

intentioned, this rule fails to provide adequate protection for a variety of reasons. First, it does not

11
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account for the possibility that even the most careful attempts to locate and preserve electronic data
may not succeed in preserving all potentially relevant information. For example, if a party deletes
electronic data in good faith but not as part of routine operations, Rule 37(e) would not protect it.
Second, the phrase ‘routine, good-faith operation of an electronic information system’ is too vague
to provide clear guidance as to a party’s preservation obligations. It is unclear whether sanctions
would be available against a party that fails to suspend a deleting or overwriting program that
routinely rids the company’s information system of data that are not reasonably accessible. Third,
the rule fails to explain what exceptional circumstances might warrant the imposition of sanctions
even when data are lost through the routine, good-faith operation of a computer system. Finally, the
rule applies only to parties, and thus provides no protection to nonparties, who play an increasingly
important role in litigation.”); Robert Hardaway, Dustin D. Berger & Andrea Defield, E-Discovery’s
Threat to Civil Litigation: Reevluating Rule 26 for the Digital Age, 63 RUTGERS L. REV. 521, 566
(2011) (“[F]ederal courts have all but read this safe harbor provision out of the rules. They have
generally concluded that once the duty to preserve arises—and it arises as soon as litigation becomes
foreseeable—any deletion of relevant data is, by definition, not in good faith. These safety valve
provisions not only fail to adequately control the costs associated with e-discovery, they sometimes
increase it by fostering ancillary litigation on the producer’s entitlement to the protection of these

safety valves.”);® Andrew Hebl, Spoliation of Electronically Stored Information, Good Faith, and

%This article suggests several problems with the rule, including that a party seeking to rely
on it “must show that it ‘act[ed] affirmatively to prevent the system from destroying or altering
information, even if such destruction would occur in the regular course of business’”; that the rule
contains an exception for exceptional circumstances; that the rule is limited to “‘sanctions under
these rules’” and therefore probably does not protect a party from sanctions pursuant to inherent
authority; and that the term “electronic information system” may limit protection if a litigant, as
operator of the system, directed deletion through configuration or programming of the system.
Hardaway et al., supra, at 586—87.
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Rule 37(e), 29 N. ILL. U. L. REV. 79, 85 (2008) (“Despite the fact that courts should be prohibited
from imposing sanctions for spoliation of electronically stored information which occurs after a
preservation obligation has arisen, as a result of the good faith, routine operation of a party’s
electronic information system, this has not been the case. Instead, courts have in some cases limited
their analysis to whether a preservation obligation has arisen at all, imposing sanctions per se if one
has, and failing to consider the extent to which a party acted in good faith or not.” (footnote
omitted));” John H. Jessen, Charles R. Kellner, Paul M. Robertson & Lawrence T. Stanley, Jr.,
Digital Discovery, MA-CLE 10-1 (2010) (arguing that courts have interpreted the advisory
committee notes to mean that the rule is inapplicable once the duty to preserve arises and that “[i]n
view of the lack of protection and clarity provided by Rule 37(e) and the cases construing the rule,
a litigant is well served to use the procedures currently recognized by the courts as adequate steps
for the preservation of electronic data”); Dan H. Willoughby, Jr., Rose Hunter Jones & Gregory R.
Antine, Sanctions for E-Discovery Violations: By the Numbers, 60 DUKE L.J. 789, 791, 828 (2010)
(“[T]he safe harbor provisions of Rule 37(e) of the Federal Rules of Civil Procedure have provided
little protection to parties or counsel.”; “[T]he safe harbor was intended to provide limited
protection, and it has. Parties or counsel seeking refuge from the increasing sanction-motion

practice will be able to reach Rule 37(¢)’s refuge only in very limited situations. Since the rule’s

"The author argues that this is “tantamount to strict liability, in that the state of mind of the
spoliating party plays no role in determining whether sanctions should be imposed.” Hebl, supra,
at 85. He also notes that “negligent conduct has been sufficient to support the imposition of
sanctions, despite the fact that the rule clearly requires a reckless or intentional state of mind. As
a result, concerns about the intersection of electronically stored information and spoliation are not
being addressed, and Rule 37(e) has been rendered largely superfluous.” Id. He suggests that
“courts have imposed sanctions for considerably less-culpable conduct than the rule was meant to
target.” 1d.
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adoption, approximately two cases per year have met its requirements.”);® Gal Davidovitch,
Comment, Why Rule 37(e) Does Not Create a New Safe Harbor for Electronic Evidence Spoliation,
38 SETON HALL L. REv. 1131, 1131-32 (2008) (“Rule 37(e) will not, in most cases, offer any
protection that the federal rules did not already provide. And in those few cases where 37(e) will
deliver a novel safe harbor, it will be the result of a jurisdictional idiosyncrasy rather than the rule
drafters’ policy.”);” Nicole D. Wright, Note, Federal Rule of Civil Procedure 37(e): Spoiling the
Spoliation Doctrine, 38 HOFSTRA L. REV. 793, 815 (2009) (“The language of Rule 37(e) is
problematic because, once put into practice, it offers little constructive guidance as to precisely when
a party will be relieved from sanctions due to its failure to produce evidence. Additionally, it
provides the opportunity for corporate defendants to utilize the Rule’s safe harbor provision as a
cushion and allow those who are ‘inclined to obscure or destroy evidence of any sort . . . to hide

299

behind the shield of good faith and undue burden to protect themselves from sanctions.’” (footnote

omitted) (omission in original));'® cf. Timothy J. Chorvat, E-Discovery and Electronic Evidence in

"The authors found that between the rule’s promulgation in 2006 and January 1, 2010, it had
been cited in only 30 federal court decisions, three of which did not relate to discovery of ESI in
civil cases, two of which involved paper documents, and one of which was a criminal case.
Willoughby et al., supra, at 825. Of the remaining 25 cases, they found, at most, 7.5 that invoked
Rule 37(e) to protect a party from sanctions. Id. In two of those cases, the court mentioned 37(e)
and denied sanctions, but it was unclear whether the court relied on the rule in making its decision.
Id. at 825-26.

’Davidovitch argues that the circumstances in which Rule 37(e) applies are quite narrow,
especially when coupled with the “exceptional circumstances” exception, and that Rule 37 already
included various requirements that effectively functioned similarly to the safe harbor created under
Rule 37(e). Davidovitch, supra, at 1132. Nonetheless, Davidovitch believes that Rule 37(e) “is not
entirely irrelevant” because “[i]t organizes the pre-existing exceptions into one rule and thus
provides guidance to litigants and judges on how to deal with electronic information loss.” 1d.

""Wright concludes that “[t]he absence of guidance for parties that are following document
retention policies and for when a party may expect to incur spoliation sanctions leads one to believe
parties are, in fact, worse off since Rule 37(e) was enacted.” Wright, supra, at 816. She argues: “In
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the Courtroom, 17 Bus. L. TODAY 13, 15 (2007) (“Rule 37(f) will protect truly routine deletions of
data such as when data in a computer’s RAM memory is erased and a file is saved to a hard disk,
or when a file is moved from one storage medium to another. But those ‘routine, good-faith’ actions
have not been the source of clients’ concern. If Rule 37(f) protects only conduct that never would
have been sanctioned, then it is not a safe harbor in any useful sense.”); but see Favro, supra, at 319
(“[O]ne rule is helping to clarify preservation and production burdens for electronically stored
information: Federal Rule of Civil Procedure 37(¢).”). While the legal commentary has generally
concluded that Rule 37(e) has had very minimal impact, Allman notes that “even if it were true that
‘Rule 37(e) [does] not, in most cases, offer any protection that the Federal Rules did not already
provide,’ there is, as a member of the Advisory Committee noted at the time, a ‘real benefit in
reassuring parties that if they respond to [challenges] reasonably, they will be protected.”” Allman,
Impact of Rule 37(e), supra, at 37 (alterations in original) (footnote omitted).

A Cases Applying or Influenced by Rule 37(e)

Only a handful of cases seem to have been directly influenced by Rule 37(e) in precluding

sanctions.'" Even in those cases, it is not clear that the result would have been different without the

light of the multitude of factors to be taken into account, Rule 37(e) is ineffective. The
considerations that a court must make prior to imposing sanctions on a party already encompass the
concern that fueled the implementation of the Rule, rendering it unnecessary. Therefore, Rule 37(e)
should be removed from the FRCP.” Id. at 820. She concludes that “the Rule, as evidenced in its
interpretation and application, does no more than reiterate the policies behind the traditional
spoliation doctrine,” and that as a result “Rule 37(e) should be removed from the FRCP, and the
traditional spoliation doctrine should instead govern the imposition of these sanctions.” Id. at
823-24.

""The cases that seem to have applied Rule 37(e) most directly include Kermode v. University
of Mississippi Medical Center, No. 3:09-CV-584-DPJ-FKB, 2011 WL 2619096 (S.D. Miss. Jul. 1,
2011), Miller v. City of Plymouth, No. 2:09-CV-205 JVB, 2011 WL 1458491 (N.D. Ind. Apr. 15,
2011), and Olson v. Sax, No. 09-C-823, 2010 WL 2639853 (E.D. Wis. Jun. 25, 2010).
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rule. A number of other cases have discussed the rule or been influenced by it, but have not seemed
to directly apply it. The cases purporting to directly apply the rule or to have been influenced by
it are described below in reverse chronological order.

2012 Cases

In FTC . Lights of America Inc., No. SACV 10-1333 JVS (MLGx), 2012 WL 695008 (C.D.
Cal. Jan. 20, 2012), the court found Rule 37(e) inapplicable because there was no court order, but
precluded sanctions pursuant to inherent authority, with reference to Rule 37(e). The defendants
sought terminating sanctions or an adverse inference for the plaintiff’s failure to institute a litigation
hold when litigation became reasonably foreseeable, including failure to suspend the plaintiff’s 45-
day auto-delete policy for all email. Id. at *1, *3. The court noted that the defendants “have not
asserted that the FTC failed to obey a discovery order. Absent a failure to obey a discovery order,
the Court does not have authority under Rule 37 to sanction a party.” Id. (citing Kinnally v. Rogers
Corp., 2008 WL 4850116 (D. Ariz. Nov. 6, 2008)). The court concluded that the motion was
governed by the court’s inherent authority to sanction. 1d. Nonetheless, the court stated that “given
that the Rule 37 sanctions and sanctions levied under the Court’s inherent power both analyze the
same factors, the Court finds case law regarding Rule 37 sanctions persuasive.” Id. at ¥2 n.3. The
court concluded that the FTC’s e-discovery policy, which provides that relevant ESI must be
preserved in an archive, while duplicates must be deleted, was consistent with its duty to preserve
relevant material. 1d. at *5. The court then noted that “to the extent that the auto-delete policy
caused the inadvertent loss of any relevant email correspondence, that is not a sanctionable offense,”
and cited Rule 37(e). FTC, 2012 WL 695008, at *5. The court explained that Rule 37(e) “instructs
that “‘[a]bsent exceptional circumstances, a court may not impose sanctions under these rules on a

party for failing to provide electronically stored information lost as a result of the routine, good-faith
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operation of an electronic information system,’” id. (alteration in original), and concluded that
“[s]imilarly, the inadvertent deletion of some emails due to the good-faith operation of an electronic
information system is not a ground for issuing [] sanctions under this Court’s inherent power to
sanction,” id. There was no evidence that the plaintiff’s retention policy was operated in bad faith,
and “[t]he auto-delete system is a function of the computer information system’s finite storage
capacity and the desire to avoid needless retention of documents, which slows the system.” 1d. The
court did not refer to the advisory committee note’s reference to the possible need to suspend auto-
delete functions if they are likely to result in the destruction of discoverable ESI.

2011 Cases

In Webb v. Jessamine Cty. Fiscal Court, No. 5:09-CV-314-JMH, 2011 WL 3652751, at *5
(E.D. Ky. Aug. 19, 2011), the court denied a request for sanctions based on the loss of video
recordings because there was no bad faith and the duty to preserve did not arise until the suit was
filed a year later. The court found that its decision was further supported by Rule 37(e) because the
recordings were overwritten in the normal course of business after three months due to limited
storage space, and “[a]s a result, these recordings were lost ‘as a result of the routine, good-faith
operation of an electronic information system.’” Id. at *6. The court then noted, however, that even
assuming the plaintiff could have shown that the defendant had a duty to preserve evidence, the
recordings at issue would not have been relevant because they would have captured activity in areas
that had no bearing on the plaintiff’s claims. Id. at *6 n.6.

In Kermode v. University of Mississippi Medical Center, No. 3:09-CV-584-DPJ-FKB, 2011
WL 2619096 (S.D. Miss. Jul. 1, 2011), the court relied on Rule 37(e), at least in part, to preclude
sanctions for automatic email purging. The plaintiff requested default judgment as a sanction for

the defendants’ alleged failure to preserve certain email communications, failure to produce others
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in native format as part of the defendants’ pre-discovery disclosures, and failure to produce the
emails in response to written discovery requests. ld. at *2. The court first noted that the sanctions
request faced several procedural hurdles, including that it was raised after the close of discovery and
after the motions deadline expired, and that it violated both local and national rules. Id. at *2-3.
Besides the procedural defects, the court noted that Rule 37(e) presented “a more serious
impediment” to the motion for sanctions because “the subject e-mails were apparently deleted as
part of the e-mail system before reason existed to preserve them in another format.” 1d. at *3. As
a result, the court concluded that “Rule 37(e) sanctions [we]re not available.” Id. Although the
court stated that Rule 37(e) precluded the default judgment, it is unclear that Rule 37(e) necessitated
this result. First, since the court noted that the emails were deleted before a reason to preserve them
existed, itis unclear that sanctions could be imposed anyway. Rule 37(¢e) presumably provides some
protection after the duty to preserve has arisen; the common law generally precludes sanctions for
failure to preserve before the duty to preserve arises. Second, it seems likely that the denial of
sanctions would have occurred in any event in this case because of the procedural defects in the
plaintiffs’ motion.

The Kermode court also considered an alternative request for an evidentiary hearing, and
ultimately an adverse inference, but concluded that neither prong of the spoliation test in the Fifth
Circuit had been met because the plaintiff failed to show either that there were any missing relevant
emails or that the defendants acted in bad faith. Id. at *4. The court noted that the plaintiff
“acknowledges facts establishing that Defendants’ duty to preserve electronically stored information
did not arise until after much of the information had been automatically deleted from the
University’s e-mail server.” Kermode, 2011 WL 2619096, at *5. The potentially missing emails

would have been in the time period of June or July 2008, at which time the defendants’ email system

18

November 1-2, 2012 Page 238 of 542



automatically deleted emails that were not saved after 60 days. Id. The court determined that the
very earliest the defendants would have anticipated litigation would have been September 2008, and
concluded that “it does not appear the e-mails in question—if they ever existed—would have
survived the automatic purging.” Id. The court concluded that even if a litigation hold had been
immediately implemented at the time litigation was anticipated, it would only have preserved emails
from the end of July 2008 and later. 1d. The court held that “[s]ince the events of which Park
complained transpired prior to this date, the allegedly relevant correspondence would have already
been deleted.” Id. Notably, however, the court’s discussion of this automatic deletion was in the
context of its determination that there was no bad faith, as required under Fifth Circuit law to impose
an adverse inference, and did not reference Rule 37(e). It is unclear that Rule 37(¢) could have had
much force here, since the court determined that the alleged deletion occurred before a duty to
preserve existed. Presumably destruction before the duty to preserve exists is protected behavior
with or without Rule 37(e).

In Miller v. City of Plymouth, No. 2:09-CV-205JVB, 2011 WL 1458491 (N.D. Ind. Apr. 15,
2011), Rule 37(e) seemed to make a difference in the court’s decision not to impose sanctions. In
that case, the plaintiffs filed a suit based on a 2008 incident in which a police officer pulled over and
detained the plaintiffs while using a dog to search their car and person for contraband. The court
ordered the defendants to produce any reports and audio or video recordings detailing incidents
where the officer had ordered his dog to sniff a detained vehicle since January 1, 2004. Id. at *2.
The police department apparently had a video recording policy that dated back to 1993, when VHS
cassettes were still used. 1d. That policy required officers to retain recordings for at least seven
days, after which they could be reused. “If an officer believed the tape would be useful ‘in the

judicial process,’ the officer could choose to save the video.” 1d. In 2006, the police department
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began using digital recording systems instead of VHS devices, but the digital recording system
frequently malfunctioned. Id. The officer involved in the incident at issue did preserve a DVD copy
of the plaintiff’s traffic stop. The system in his car worked by continuously recording onto an
embedded hard drive, which automatically burned video footage onto a DVD every time the officer
turned on his police lights. 1d. When the DVD was full, the system asked the user if he wished to
save the entries made on the DVD or reformat the disk, which would erase the content and allow the
DVD to be reused. Miller, 2011 WL 1458491, at *2. Although the hard drive could store up to 30
days of traffic stops, the DVD could be filled in a single shift. Id. At some point in 2010, the
officer’s camera malfunctioned and thereafter only worked off and on. 1d. The police department
installed a new video system, and the officer testified that he did not have any video recordings
dating back to 2004. 1d.

The plaintiffs argued that the magistrate judge’s order denying sanctions was erroneous
““because the recording device in this case did not automatically record over previously stored
videos. Rather, the hard drive was knowingly and willfully ‘reformatted’ . . . at the prompting of
the equipment operator.”” Id. at *3 (omission in original). The plaintiffs further asserted that the
defendants were precluded from using Rule 37(e)’s safe harbor because “the choice not to burn
relevant video footage to DVD was a policy, practice, or custom of the Defendants, not a routine
operation of an electronic information system.” Id. The court rejected this interpretation of Rule
37(e) as too narrow, noting that the advisory committee’s note to Rule 37(e) “explain[s] that the
routine operation of computer systems ‘includes the alteration and overwriting of information, often
without the operator’s specific direction or awareness,’” and that “[sJuch features are essential to
the operation of electronic information systems.” Miller, 2011 WL 1458491, at *3 n.1. The court

noted that in this case, “it was essential to the operation of Defendants’ cameras that the user either
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save the recordings on the DVD or rewrite the information on it.” ld. The court found that “by
noting that routine operations ‘often’ occur without the operator’s specific direction, the drafters
acknowlege[d] that ‘routine operations’ can still occur despite the direct involvement of a system
user.” Id. The court rejected the plaintiff’s argument that the camera user’s minimal involvement
took the loss of electronic information outside of Rule 37(e). 1d. The court concluded that the
defendants had not acted in bad faith, explaining that they “kept no ‘video library’ of past police
stops, and its policy since the early 1990s had been to record over old footage—except when an
individual officer exercised her discretion to preserve the footage. Thus, pursuant to departmental
policy, the Defendants recorded over some of the desired footage long before Plaintiffs’ stop on May
18, 2008.” Id. at *4. The court further emphasized that the magistrate judge had noted that the
defendants had no control over the fact that the hard drives were recorded over every 30 days and
that there was no evidence that any DVD copies were destroyed. Id. at *5.

Although the Miller court rejected the argument that Rule 37(e) did not apply, it is not clear
that the rule was necessary to the result. The opinion indicates that the tape of the incident itself had
been preserved (and that there was no evidence that any DVDs were destroyed), so presumably the
plaintiffs sought sanctions based on the defendants’ inability to comply—due to the automatic
overwriting of hard drives every 30 days—with the court’s order to produce recordings from
incidents dating back to 2004. But it is unclear that there would have been any obligation to
preserve recordings before the incident in question, at which time the failure to save the recordings

would have arguably been protected behavior even without Rule 37(e).'* Perhaps Rule 37(e)

"’The fact that Rule 37(¢) operates only for sanctions issued under the rules, which in turn
require the violation of a court order, supports the conclusion that Rule 37(e) was not meant to
operate before the preservation duty arose. That is, Rule 37(e) seems to come into play only after
the violation of a court order, which would not occur before the duty to preserve arose. See Civil
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operated to protect the later destruction of hard drives that occurred after the court’s order in 2010,
or after a 2009 post-suit letter from the plaintiff requesting any video evidence the department had
of the officer and his dog.
2010 Cases
In Streit v. Electronic Mobility Controls, LLC, No. 1:09-cv-0865-LJM-TAB, 2010 WL
4687797 (S.D. Ind. Nov. 9, 2010), the court found that Rule 37(e) precluded sanctions where
electronic data was inadvertently deleted, without any bad faith. The case involved a car accident
in which a vehicle control system manufactured by the defendant allegedly malfunctioned. Id. at
*1. The vehicle control system had a “black box” that logged data from the system in two different
ways.
The operations log records all “events,” such as a problem with the
wiring of the steering system, a low battery, or an impact to a vehicle.
The datalogger continuously records all of the vehicle control
system’s inputs and outputs, including all events recorded in the
operations log.
When the datalogger detects an event, it stores the
corresponding data on a block. At any time, there are fifteen blocks
in which data is stored temporally. The datalogger is refreshed by a
three block rotation that consists of 1) the oldest block, which is
overwritten, 2) the block that is in use, and 3) the block that was
previously in use. If an impact, or “G-event,” is detected, the
corresponding block is locked, so that it cannot be overwritten.

Id. (internal citations omitted). The defendant’s practice after an accident involving a vehicle

equipped with the control system was to download the vehicle’s datalogger. 1d. After the incident

Rules 2004 Report, supra, at 18 (“[PJroposed Rule 37(f) addresses only sanctions under the Civil
Rules and applies only to the loss of electronically stored information after commencement of the
action in which discovery is sought. The proposed amendment does not define the scope of a duty
to preserve and does not address the loss of electronically stored information that may occur before
an action is commenced.” (emphasis added))
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at issue, one of the defendant’s employees attempted to start the vehicle a number of times because
the battery was very low. Id. However, every time a vehicle with this system starts, the datalogger
grabs the oldest of the three blocks in rotation and, if an event occurs, overwrites the oldest block
with new data. ld. In this case, because the vehicle had a low battery, every time the employee
attempted to restart the vehicle, the datalogger recorded the event of the low battery. Streit, 2010
WL 4687797, at *1. As a result, the blocks that would have recorded all events and inputs and
outputs more than about 2.5 minutes before the accident were overwritten. Id. But the block
recording any events within 2.5 minutes of the accident and the accident itself were not overwritten.
Id. It was undisputed that any event that occurred before the accident would have been recorded in
the operations log, which was fully preserved and produced. 1d. There were no events recorded on
the operations log before the accident, but the plaintiff alleged that at some point before the accident,
she pulled her vehicle over because the steering felt abnormal. Id. at *1-2. The plaintiffalleged that
the defendants intentionally deleted information from the vehicle’s datalogger, specifically the
information from when the plaintiff pulled her vehicle over after feeling a steering abnormality. 1d.
at *2. The defendant argued that the information on the datalogger was overwritten during the
ordinary course of recovery procedures and that the only relevant information would have been an
“event,” which would have been preserved on the operations log. Streit, 2010 WL 4687787, at *2.

The court stated that federal law applied and was “mindful” of Rule 37(e). Id. at *2. The
court stated that bad faith was required to impose sanctions for destruction of ESI, and that bad faith
means destruction for the purpose of hiding adverse information, but it was not clear if this was
based on Rule 37(¢) or the common law. See id. The court noted in a footnote after its citation to

Rule 37(e) that “[o]f course, the Court’s power to sanction is inherent and, therefore, not governed
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by rule or statute.” Id. at *2 n.1. The court concluded that the request for sanctions failed because
the plaintiffs had not shown bad faith. Specifically, the plaintiffs had not shown that the defendant
instructed its employee to start and restart the vehicle, much less that it did so with the intent to
overwrite data, or that the datalogger would have recorded the alleged steering malfunction, when
it was not recorded in the operations log. 1d. While the court seemed influenced by Rule 37(e), it
seems likely that the court would have reached the same result even without the rule because it
implied that it was not bound by the rule and seemed to require bad faith regardless of the safe
harbor in the rule.

In Coburn v. PN I, Inc., No 2:07-cv-00662-KJC-LRL, 2010 WL 3895764 (D. Nev. Sept.
30, 2010), the court awarded monetary sanctions for spoliation, but also found that certain behavior
did not warrant sanctions, relying in part on Rule 37(e). The plaintiff had engaged in various acts
of alleged spoliation. First, in analyzing the plaintiff’s home computer pursuant to a court order, the
forensic expert found that the computer’s operating system had overwritten portions of files and
data, and the expert suggested that some of the files were deleted by CCleaner, but that it was likely
that many of the files had been manually deleted. Id. at *1. The expert’s report indicated that
CCleaner was run on the plaintiff’s computer two days before the court-ordered forensics
examination and that the default configuration settings were manually modified at that time. Id. at
*2. The program was not set to run automatically and had only been run twice since its installation
two years earlier. Id. The plaintiff asserted that she did not even know CCleaner existed on her
computer until after the forensic exam, after which she learned it was installed as part of service
package she purchased. Id. The defendants sought sanctions on the basis of the running of

CCleaner just before the forensics exam; the existence on the plaintiff’s computer of nearly 4,000
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“non-standard files” containing keywords relevant to litigation, allegedly indicating that the plaintiff
had regularly destroyed evidence; and the alleged destruction of relevant emails on the plaintiff’s
home computer. Id. The plaintiff argued that she never deleted a large volume of files from her
computer and that the normal operation of CCleaner would be protected under Rule 37(e). Coburn,
2010 WL 3895764, at *2.

The court noted that monetary sanctions are available either under Rule 37(b) or the court’s
inherent authority, and that willfulness is not required to impose monetary sanctions under Rule 37,
but bad faith is required to use inherent authority to sanction. Id. at *3. The court noted that Rule
37(e) provides a “safe harbor” for failure to provide ESI, and explained that “[t]he destruction of
emails as part of a regular good-faith function of a software application may not be sanctioned
absent exceptional circumstances.” With respect to the running of CCleaner two days before the
forensic exam, the court declined to impose sanctions because there was no evidence that the
plaintiff had run it herself or directed someone else to do so, and therefore the court could not
conclude that the plaintiff “destroyed relevant evidence ‘in bad faith, vexatiously, wantonly, or for
oppressive reasons.’”” 1d. at ¥4 (citation omitted). The quoted language was from a case the court
cited for the prerequisites to using its inherent powers to sanction, and the court did not cite Rule
37(e) in this section of its opinion.

The court also denied sanctions based on the existence of nearly 4,000 irregular files on the
plaintiff’s computer. The plaintiff submitted expert testimony that “while many such files are
technically ‘intentionally deleted,” they are not necessarily volitionally deleted; meaning that the
computer may delete the files without any user intervention.” 1d. at *5. The court concluded that

levying sanctions based on the irregular files “would be to levy sanctions on the basis of an
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evidentiary estimate or ‘hunch.”” 1d. With respect to the deleted emails, the plaintiff testified that
she regularly sent email from her work email to her home email, and that her practice was to
download whatever files she sent to her home computer and then delete the email and any
duplicative files. Id. at *6. Although the emails were deleted, it was undisputed that the files
themselves were saved and produced. Coburn, 2010 WL 3895764, at *6. The court acknowledged
that the wiser decision would have been not to delete the emails and that this was a close case, but
given that the information was actually produced in the form of the files saved on the plaintiff’s hard
drive, the court found sanctions to be unwarranted. The court did impose sanctions for the plaintiff’s
destruction of audio tapes of conversations with co-workers, which was allegedly done because the
tapes were of poor quality. Id. at *7. The court found no bad faith in the destruction, even though
it was done intentionally, and awarded attorneys’ fees as a sanction, pursuant to its inherent
authority. In sum, although the court discussed Rule 37(e) in its discussion of the legal standards,
it did not seem to actually apply it.

In Olson v. Sax, No. 09-C-823, 2010 WL 2639853 (E.D. Wis. Jun. 25, 2010), the court
applied Rule 37(e) to preclude sanctions for routine overwriting of surveillance video. In that
employment discrimination suit, the plaintiff filed a motion for sanctions, accusing the defendant
employer of failing to preserve a video tape, made just over a week before the plaintiff’s
termination, of her alleged theft of property from the employer. Id. at *1. The video tape was
created on July 22, 2008; the plaintiff was terminated on July 31, 2008; and the plaintiff requested
to see the videotape on the day of her termination. Id. Her attorney also requested the tape through
formal discovery requests, although the date of that particular request was unclear. Id. The plaintiff

requested that the defendants be barred from producing any evidence of the alleged theft and an
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award of expenses incurred in bringing the sanctions motion, unless the defendants showed good
cause for the destruction. Id. The defendants invoked Rule 37(e), arguing that the court could not
impose sanctions where ESI was lost as the result of the routine, good faith operation of an
electronic storage system. ld. Specifically, the defendants stated that they were not aware of the
possibility of litigation until February 24, 2009, when they received a letter from the plaintiff’s
attorney, but that the video was created using a recorder that recorded footage on a 500 gigabyte
hard drive that holds about 29 days of video and records in a loop. Olson, 2010 WL 2639853, at *1.
Once the hard drive is full, it records over the oldest footage. Id. The defendants argued that the
alleged theft would have been recorded over around August 20, 2008, well before the letter from the
plaintiff’s attorney. Id. The defendants “assert that the subject video recording was recorded over
as a part of Goodwill’s routine good faith operation of its video electronic system—a system that
is in place at all Goodwill retail stores and is commonly used throughout the retail industry.” Id.
The Olson court noted that the common law required “wilfulness, bad faith or fault” in order
to impose sanctions, and that Rule 37(e) precluded sanctions for failing to provide ESI lost as the
result of routine, good-faith operation of an electronic storage system. Id. at *2. But after citing
Rule 37(e), the court stated that “‘[t]he rules do not state the limits of judicial power . . . [jJudges

b

retain authority, long predating the Rules of Civil Procedure.”” 1d. at *2 n.1 (alterations and
omission in original) (citing Langley by Langley v. Union Elec. Co., 107 F.3d 510, 514 n.4 (7th Cir.
1997)). The court then stated that bad faith was required, but did not clarify whether the bad faith
was required as a prerequisite to precluding application of Rule 37(e) or as a prerequisite to using

inherent authority to sanction under the common law. See Olson, 2010 WL 2639853, at *2. The

court concluded that the defendants were aware of possible litigation by August 11, 2008, and that
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as of that date, the video recording had not been overwritten and the defendants had a duty to
preserve the evidence. Id. But the court denied sanctions because of Rule 37(e), stating:
Nonetheless, the only evidence before the Court indicates that
the recording over of the video record from July 22, 2008, was part
of Goodwill’s routine good faith operation of its video system. There
is no evidence that Goodwill engaged in the “bad faith” destruction
of evidence for the purpose of hiding adverse evidence. See
Trask—Morton, 543 F.3d at 681. Therefore, pursuant to Rule 37(e) of
the Federal Rules of Civil Procedure, the Court denies Olson’s
motion for sanctions. Neither party is awarded the fees and expenses
incurred with respect to the motion.
Id. at *3."
2009 Cases
In Mohrmeyer v. Wal-Mart Stores East, L.P., No. 09-69-WOB, 2009 WL 4166996 (E.D. Ky.
Nov. 20, 2009), the court analogized to Rule 37(e) in finding that the destruction of temporary
documents before litigation did not warrant sanctions. The case arose out of a slip-and-fall accident
in a Wal-Mart store, which was alleged to have resulted from Wal-Mart’s negligent failure to
maintain the restroom. Id. at ¥*1. Wal-Mart had a practice of maintaining a log or chart of
maintenance and inspection of the restroom, but the log was not ordinarily preserved in the ordinary
course of business and was destroyed on a weekly basis. 1d. Wal-Mart asserted that it destroyed
the log at issue long before it became aware of the possibility of litigation from the fall. Id. The

court stated:

The law does not and should not require businesses to preserve any

BAlthough the court purported to apply Rule 37(e) to preclude sanctions, it is unclear
whether the result would have been different in the absence of the rule, given the court’s note that
it was not bound by the rules in terms of imposing sanctions and its imposition of a bad faith
requirement under the common law. On the other hand, perhaps Rule 37(e) operated to preclude
sanctions under the rules, while the common law’s bad-faith requirement operated to preclude
sanctions under inherent authority.
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and all records that may be relevant to future litigation for any

accidental injury, customer dispute, employment dispute, or any

number of other possible circumstances that may give rise to a claim

months or years in the future, when there is absolutely no

contemporaneous indication that a claim is likely to result at the time

records are destroyed pursuant to a routine records management

policy.
Id. at *2. Because the log was a temporary document that was routinely discarded on a weekly
basis, the court found no basis for imposing sanctions for its destruction. The court rejected the
plaintiff’s reliance on a Sixth Circuit case that held: “‘It is beyond question that a party to civil
litigation has a duty to preserve ESI when that party has notice that the evidence is relevant to
litigation or should have known that the evidence may be relevant to future litigation.”” Id. at *3
(quoting John B. v. Goetz, 531 F.3d 448 (6th Cir. 2008)). The court concluded that “[i]t is debatable
whether the principle recently articulated by the Sixth Circuit in Goetz concerning ESI can be
generalized to establish a broader pre-litigation ‘duty to preserve’ all evidence no matter how
speculative future litigation may be,” and that a narrow reading of that case was suggested by Rule
37(e). Mohrmeyer, 2009 WL 4166996, at *3. The court held that “[b]y analogy, it would be
improper for this court to impose any type of sanction upon Walmart on the facts presented, where
evidence was discarded as a result of its routine good-faith records management practices long
before Walmart received any notice of the likelihood of litigation.” 1d. The court emphasized that
it was not implying that formal notice of litigation is required in every case before the duty to
preserve arises, but was “merely hold[ing] that on the facts presented, the 